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Trial Time

By DonaldBarthel

Bradford & Barthel,L L P

Trial Time

W hatcanyou expectattrial?

How doyou prepare?

W hatareyourrights?

R esponsibilities?

W hatdoyou doatT rial?

BurdensofP roof?
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Loosen your tie!

L C 5708: W CAB is"boundby thecom m onlaw or
statutory rulesofevidenceandprocedure."

It"m ay m akeinquiry inthem anner,throughoral
testim ony andrecords,w hichisbestcalculatedto
ascertainthesubstantialrightsoftheparties"
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Relaxed...but essential!
Scott v. WCAB (1983)48CCC 217

36,000 footoverview :

P artiesaretosubm itfordecisionallm attersproperly inissue
and producerelevantnecessary evidence,including:

• w itnesses

• depotranscripts

• docum ents

• m edicalreports

• payrollstatem ents

• allotherevidencethatisrelevant,adm issibleandessentialin
theproofofaclaim /defense (W CJw illdecideallthree)
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36,000 feet up...

P osttrial,W CJ

• "m akeandfilefindingsuponallfactsinvolvedinthe
controversy"..."w ithin30 daysafterthecaseis
subm itted"

• rendersdecision(soon...hopefully)

• explainreasons/groundsfordecision

• aw aittheR econ!
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Civil & Criminal law have lots
of fancy rules...

N O T U S

L C 5708: W CAB isnot"boundby thecom m onlaw or
statutory rulesofevidenceandprocedure."

It"m ay m akeinquiry inthem anner,throughoral
testim ony andrecords,w hichisbestcalculatedto
ascertainthesubstantialrightsofthepartiesandcarry
outjustly thespiritandprovisionsof[Division4 ofthe
L aborCode]."
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NO FANCY RULES HERE

L C 5709

• “ N oinform ality inany proceedingsorinthem annerof
takingtestim ony shallinvalidateany order,decision,
aw ard,orrulem adeandfiled."

• "N oorder,decision,aw ard,orruleshallbeinvalidated
becauseoftheadm issionintotherecord,anduseas
proofofany factindispute,ofany evidencenot
adm issibleunderthecom m onlaw orstatutory rulesof
evidenceandprocedure."

Attorney: "O bjection! Hearsay"

W CJ: "I'llletitin"(akaGO O D L U CKW IT H T HAT !)
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Legislative informality canNOT
trump

constitutionally protected
DU EP R O CES S

• notallevidenceadm issible
• m usthavesom eprobativeforce
• hearsay lim ited to"w henitisbestcalculatedtoascertainthe

substantialrightsoftheparties"

Pacific Employers Insurance Co. v. IAC (Collins)(1941)6CCC 270,273

• notadm issibleifobtainedvia"fraudanddeceit"(think
fraudulently obtainedvideoorFacebookfriending)

Redner v. WCAB (1971)36CCC 371
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WCJ must follow some rules:

14thAm end (dueprocess)

=

fair& openhearing

=

• righttopresentevidence

• righttopresentw itnesses

• righttocross-exam ineopposingw itnesses

• righttopresentrebuttalevidence
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"Bifur what....!?!?!
M ostW CJsdon'tlike'em ,but

BIFU R CAT ED T R IAL S areanoption

CCR 10560:"T hepartiesareexpected tosubm itfor
decisionallm attersproperly inissueatasingle
trial… How ever,aw orkers'com pensationjudgem ay order
thattheissuesinacasebebifurcated andtried
separately uponashow ingofgoodcause."
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Bifurcation Pros

• GotanS O L defense?

• W anttodecidew hetherneedtoconductother
expensivediscovery?

BIFU R CAT E!

akafirstgototrialreS O L

• w in? closefile!

• lose? startdiscovery train
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BIFURCATION

W hodecides?

W CJ

CanP etitionforR em ovalif

W CJw on'tbifurcate
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Save time (and money)
• Canstiptow itness's(depo)testim ony inlieu oftrialtestim ony

• Cantake"judicialnotice"ofevidencenotlisted

S avesm oney

(m oreaboutthislater)

• Attrial?

N oevidence,orm inim alandinsubstantialevidence?

• Getready forsanctions!

Torres v. AJC Sandblasting (2012)77CCC 1113

(appealsboardenbanc)
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Introduce testimony...and...?
1. reportsofattendingorexam iningphysicians;
2. reportsofspecialinvestigatorsappointedby W CAB to

investigateandreportonany scientificorm edicalquestion;
3. reportsofER (tim esheets,bookaccounts,reportsandother

records);
4. properly authenticatedcopiesofhospitalrecords;
5. allpublicationsofDW C;
6. allofficialpublicationsofCA andU .S .governm ents;
7. excerptsfrom experttestim ony receivedby W CAB onsim ilar

issuesofscientificfactscientificfactinothercasesandthe
priordecisionsoftheappealsboardonsim ilarissues;

8. relevantportionsofm edicaltreatm entprotocolspublished
by m edicalspecialty societies;

9. currentM T U S ;
10. VR expertreports
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Reports of attending/examining
physician:

M U S T haveexam ined...U N L ES S

• dead

• U R reports
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Labor Code says
"authenticated records"

(butdon'ttakeittooseriously)

F:

W CJexcludedpayrollrecordsb/cdeffailedto:

• lay afoundation

• properly authenticate

• haveW testify astotrustw orthinessoftherecord

w
w

w
.b

ra
d

fo
rd

b
ar

th
el

.c
o

m

16



2/14/2018

9

H: admitted

R :

• W C notboundby rulesofevidencew henadm itted,
w eight/sufficiency ofevidencearew eighed by theW CJ

(notsom eunsophisticatedjury)

N EVER T HEL ES S ,alw aysplantoauthenticate(W sarenice
tohave!)
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Copies are ok!

A non-erasableopticalim agereproductionofaw ritingas
thew ritingitselfifthecopy orreproductionw asm ade
andpreservedasapartoftherecordsofabusiness(as
definedby EvidenceCodeS ection1270)intheregular
courseofthatbusiness,isadm issibleprovided

additions

deletions

changes

arenotperm ittedby:

thetechnology,

aphotostaticreproduction
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Not permitted by:

• m icrofilm

• m icrocard

• m iniaturephotographic

• photographiccopy orreproduction,or

• enlargem entthereof
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Once admitted, the copy is

presum edtobeaccurate

O ppositionshow sevidenceofinaccuracy/unreliability?

Burdenshiftstoproveotherw ise

"by apreponderanceoftheevidence"
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Got technology?

W CAB canstilldem and ahard copy!
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No VR testimony (must be reports)

EX CEP T

• “ goodcause"

W hat'sthat?

Don'tknow !

• W hatisn'tit?

Goodcauseshallnotbefoundifthevocationalexpert
w itnesshasnotissuedareportandtheparty offering
thew itnessfailstodem onstratethatitexercised due
diligenceinattem ptingtoobtainareport."CCR
10606.5(a)
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Arguing VR report
inadmissible?

U seL C 5703(j)andCCR 10606.5(b)

L istofrequirem entsislongerthanyourarm !
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Hearsay
"anout-of-courtstatem entintroduced toprovethetruthofm atterasserted

therein"

Generalrule(inothercourts): inadm issible
Generalrule(inothercourts): agazillionexceptions

W CAB: W CJw illallow ittoestablish "any factatissue"

London Guarantee and Accident Co., Limited v. IAC (Murray)
(1927)203 Cal.12,14

How ever,adm issible only "w henitisbestcalculated toascertainthesubstantial
rightsoftheparties"

Betterapproach: m aketheonew houttered thestatem entaw itness
(and/orseeifahearsay exceptionapplies)
(and getready toprovedeclarantisunavailable)

Pacific Employers Insurance Co. v. IAC (Collins)(1941)6 CCC 270,273
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Don't medical reports include hearsay?
Double hearsay, in fact!?

YEP !

N ow orries?

CCR 10606(a):(a)T heW orkers'Com pensationAppeals
Boardfavorstheproductionofm edicalevidenceinthe
form ofw rittenreports.Directexam inationofam edical
w itnessw illnotbereceivedatatrialexceptupona
show ingofgoodcause.
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Medical reports...

L et'snotgettotally crazy!

F:

• EEtellsdoctorhew astoldbrakelininghew orkedon
contained asbestos

• noevidenceDrknew anythingaboutbrakelinings

• noevidenceIW knew w hatthebrakeliningsw erem adeof

• noevidenceofexposure

H:m edicalevidenceprecluded

R :triplehearsay

Skip Fordyce, Inc. v. WCAB (Barry)

(1983)48CCC 904,912-13
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Barry
"T hereisnoevidenceDr.M erlisshim selfknow sanything
aboutthecom positionoftheactualbrakeliningsw orkedon...
Evenassum ing[IW ]m adeadirectstatem enttoDr.M erliss
aboutasbestosexposure,thereislikew isenoevidenceof
[IW 's]ow ncom petencew ithrespecttoknow ledgeofbrake
liningcom position. S uchdoubleortriplehearsay isnotthe
sortofevidenceuponw hichresponsiblepersonscustom arily
rely intheconductofseriousaffairs.T hey aretheuntested
statem entsorsurm isedstatem entsofpersonsofnoproven
com petencetom akethem andareinthem selvesinsufficient
tosustainfindingsonm aterialfacts.“

• "som eone"told IW
• w horeportedly tolddoctor

• w horepeated itinw riting

w
w

w
.b

ra
d

fo
rd

b
ar

th
el

.c
o

m

27

"Offer of proof"
(akareasonableheadssavetim e& m oney)

• partiesavoidcallingW by stip'ingtotestim ony

• m ay beenoughtosupportaw ard,so

P R O CEED W IT H CAU T IO N

(don'tgetburnedby w aivingdueprocess)
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"Offer of Proof"

S tiplim itedtow hattestim ony w ouldsay

N O T truthofthetestim ony

(canstillrebut)
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Judicial Notice

S unsetsinthew est

S eaw aterissalty

(thingsevenanAA w ouldunderstand!)
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Judicial Notice
Herearethem atterssubjecttom andatory judicialnotice
underEvidC §451:

• CA andU S law ;

• CA city andcounty charters;

• R egofstateandfedagencies;

• CA rulesofprofconductandrulesofcourt;

• Fed rulesofpleading,practice,andprocedure;

• Englishw ords,phrases,andlegalexpressions;and

• U niversally know nm atters(basedonareasonable
persontest).
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Judicial Notice
M atterssubjecttodiscretionary judicialnoticeunderEvidC
§452 include:
• law ofsisterstates;
• resolutionsand privateactsofU S andCA legis;
• regand legislenactm entsofpublicentities;
• officialactsoflegisl,exec,andjudicialdeptsofU S orany

state;
• courtrecordsfrom any CA courtorfed orsisterstatecourt

ofrecord;
• local,sisterstate,and fedrulesofcourt;
• foreignlaw ;
• m attersofcom m onknow ledge;and
• m atterssubjecttoim m ediateand accurateverification
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Judicial Notice

Ex.P DR S

Ex.priordecisioninthesam ecase

Ex.M P N sapproved by DW C (seew ebsite)

EX . DW C-1

Faulkner v. WCAB (2004)69 CCC 1161 (w ritdenied)

EX .

• EEtestifiedtonopriorinjury

• W CJim peachedw ithm edrecordsfrom priorw /cclaim

Amoroso v. WCAB (1999)64 CCC 1388(w ritdenied)
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Stay awake

O bject

(don'tw aiveyourobjection)

• ex.hearsay

• ex.privileged

• ex.notdisclosed/producedat/beforeM S C

• ex.cum ulative

• ex.irrelevant
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"N oruleofprocedureism orefirm ly establishedthanthat
w hichrequiresaparty w hoconsidersm akinganobjectionto
theadm issionoftestim ony,tom akesuchobjectionknow nto
thecourtortribunalbeforew hom suchevidenceissoughtto
beintroduced,atthetim eitisofferedby theoppositeparty.It
w ouldbem anifestly unfairand unreasonabletoperm itone
party torem ainsilent,and by hissilencetotacitly acquiescein
aproceeding,and thereaftertoallow him ,afteranadverse
decision,tonullify thisdecisionby insistinguponanobjection
w hichherefused tom akew hentheopportunity w asafforded
him attheoriginalhearing.“

McFeeley v. IAC (1923)65 Cal.App.45,48
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Lights, Camera, Action!

You might beabletofilm yourtrial

(thisisthelandofHollyw ood,afterall!)

W CJain'tgoingtobeexcitedaboutit(andCCR
10760 saysit'sin"hisorherdiscretion[to]perm it,
refuse,lim it,orterm inaterecording” )

BU T

ifyou'resoinclined,

W CJ'sdecisionw illw eigh...
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A. Im portanceofm aintainingpublictrustand
confidenceinthesystem ;

B. Im portanceofprom otingpublicaccesstothesystem ;

C. P arties'supportoforoppositiontorequest;

D. N atureofcase;

E. P rivacy rightsofallparticipants,includingw itnesses;

w
w

w
.b

ra
d

fo
rd

b
ar

th
el

.c
o

m

37

F. Effectonany m inor;

G. Effectonany ongoinglaw enforcem entactivity in
thecase;

H. Effectonany subsequentproceedings;

I. Effectofcoverageonthew illingnessofw itnesses
tocooperate,includingtheriskthatcoveragew ill
engenderthreatstothehealthorsafety ofany
w itness;

J. Effectonexcluded W sw how ouldhaveaccessto
theT V testim ony ofpriorW s;
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K. S ecurity anddignity oftrial;

L . U ndueadm inorfinancialburdentoDW C or
participants;

M .Interferencew ithneighboringhearingroom s;

N . M aintainingorderly conductofproceeding;

O . Any otherfactorW CJdeem srelevant.
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So you really want to be
Steven Spielberg?

• m akew rittenrequesttotheP Jforperm ission

• atleastfivebusinessdayspre-proceedings

• districtofficeprom ptly notifiespartiesofrequesthas
beenfiled

• W CJw illthenruleontherequest

• W CJm ay— butneednot— holdahearingonthe
request
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Trial time = work time
akam eetingburdenofproof

U nderL C 5705:

"T heburdenofproofrestsupontheparty orlien
claim antholdingtheaffirm ativeoftheissue."

L C 3202.5:

parties/lienclaim antsburden= "preponderanceofthe
evidence."
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What's preponderance?

L C 3202.5 "evidencethat,w henw eighedw ith
thatopposedtoit,hasm oreconvincingforce
andthegreaterprobabilityoftruth."

(50% + alittle!)
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What's preponderance?

L C 3202.5 "[w ]henw eighingtheevidence,the
testisnottherelativenum berofw itnesses,but
therelativeconvincingforceoftheevidence."

onegoodw itness> lotsoflousy ones!
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He who wants
something goes first!

M ustfirstprove:

a. injury (ordeath)

b. aoe

c. coe

"causation"provenby a"reasonablem edical
probability"
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What is "reasonable medical
probability"?

T O U GH Q U ES T IO N !

Entirejournalarticlesdedicated tothatquestion!

Bestansw er...isinthenegative:

A M EDICAL R EP O R T M U S T BEBAS ED U P O N R EAS O N ABL E
M EDICAL P R O BABIL IT Y,IT M U S T N O T BES P ECU L AT IVE,IT
M U S T BEBAS ED O N P ER T IN EN T FACT S AN D O N AN ADEQ U AT E
EX AM IN AT IO N AN D HIS T O R Y AN D IT M U S T S ET FO R T H
R EAS O N IN G IN S U P P O R T O FIT S CO N CL U S IO N S .

MARLENE ESCOBEDO vs. MARSHALLS (2005) 70 CCC 604 at 621
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Applicant's Burden

IW m ustfirstproveevery elem entofhis/herclaim (s):

a) aoe

b) coe

c) causation(toareasonablem edicalprobability)

d) entitlem enttobenefits:

• T D,and/or

• P D,and/or

• Etc
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IW's Burden
M ustER assist?

N O !

Curry-White v. Berkeley Unified School District, 2016Cal.
W rk.Com p.P .D.L EX IS 610

I: CanW CAB orderER tohelpproperobtainreq'd
form tosubpoenarecords?

H: no

R : im perm issibly shiftsburdenofproof
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ER's Burden
N O N E(untilIW succeeds)

Ex. Ifprovesaoe/coe

ER 'sburden:

a. affirm ativedefense,or

b. S O L

Ex.Ifproves"approx[% ]of[P D]directly causedby the
industrialinjury“

ER 'sburden:proving"approxim ate[% ]” ofP D causedby
non-industrialfactors(apportionm ent)(L C 4663,4664)
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ER's burden

O ngoingbenefitsaw arded?

ER 'sburden:proveterm inationisperm itted
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LC 5814 (unreasonable
delay/refusal of benes)

EEprovesunreasonable/refusal

ER provesdefense(genuinedoubtfrom
m ed/legalperspective)

Ramirez v. WCAB (1970)35 CCC 383,388
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132a
EEm ustestablishthefollow ing:

1. EEfiledorm adeknow nintenttofileaw /cclaim beforeor
atthetim eofthediscrim ination…

2. ER fired,threatened tofire,ordiscrim inated againstEE
becauseofinjury orclaim ;

3. ER ’sactsingledoutEEasadirectconsequenceofthe
w ork-relatedinjury orclaim .

ER burden:
1. noclaim filed,or
2. ER unaw areofany intenttofile,and
3. nodiscrim inationbecauseofclaim /intenttofileclaim

• neverhappened
• businessrealitiesperm itted theaction
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Conclusive Presumption

"rebuttable”

(canberebutted)

vs

"conclusive”

(cannotberebutted)
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Conclusive Total Dependency
Presumptions

1. under18y/o

2. physically orm entally unabletoearn

3. livingw ithdeceasedattim eofdeath

(ordeceasew aslegally liable)*

=

conclusively presum edtotaldependent

(evenifpartially dependentonsom eoneelse)

*Ifcan'tprove1-3,canstillprovedependency
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Total Dependency for Spouse

L C 3501(b) "A spousetow hom adeceasedem ployeeis
m arried atthetim eofdeathshallbeconclusively
presum edtobew holly dependentforsupportuponthe
deceasedem ployeeifthesurvivingspouseearned thirty
thousanddollars($30,000)orlessinthetw elvem onths
im m ediately precedingthedeath."

Forpresum ption,m ustprove:

1) m arriagetodeceasedattim eofdeath;and

2) earnedlessthan$30,000 in12 priorm onths
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Fun Factoid

IrrelevanttoL C 3501(b)that:

1. "dependent"w asn'tlivingw ithdecedent

2. "dependent"w asn'tactually "dependent"on
decedent!

S T IL L getconclusivepresum p

Can'tproveelem entsofconclusive?

Canstillproveviarebuttablepresum ption
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Permanent Total

L C 4662: conclusivelyarepresum edtobetotal:

1. lossofbotheyesorsight
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Permanent Total

L C 4662: conclusivelyarepresum edtobetotal:

2. lossofbothhandsortheiruse
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Permanent Total

L C 4662: conclusivelyarepresum edtobetotal:

3. aninjuryresultinginapracticallytotal
paralysis;and
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Permanent Total
L C 4662: conclusivelyarepresum edtobetotal:

4. aninjurytothebrainresultinginincurable
m entalincapacityorinsanity.

*presum ptionm ay notberebuttedby
otherevidence
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Want to know definition of:

• lossofbotheyesorhands?

• "practically totalparalysis"?

• "m entalincapacity orinsanity"?

M e,too(don'tbotherlookingtocaselaw )
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PD Existing Prior to Current
Injury
L C 4664(b),"Iftheapplicanthasreceivedaprioraw ardof
perm anentdisability,itshallbeconclusively presum edthat
thepriorperm anentdisability existsatthetim eofany
subsequentindustrialinjury."

"Igotbetter"w on'tw orkany longer!

BU T first,ER m ustprove:
• existenceofpriorP D aw ard
• overlap(partialortotal)

ex. "noheavy lifting"vs"noheavy lifting,bending& stooping"

disability
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LC 5814 Penalties Post
Order/Award

U nderL C 5814(c): "U pontheapprovalofacom prom ise
andrelease,findingsandaw ards,orstipulationsand
ordersby theappealsboard,itshallbeconclusively
presum edthatany accrued claim sforpenaltieshave
resolved,regardlessofw hetherapetitionforpenalty has
beenfiled,unlesstheclaim forpenalty isexpressly
excludedby theterm softheorderoraw ard."
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LC 5814 Penalties Post
Order/Award

L C 5814(c): "U ponsubm issionofany issuefor
determ inationataregulartrialhearing,itshallbe
conclusively presum edthatany accrued claim forpenalty
inconnectionw iththebenefitatissuehasbeenresolved,
regardlessofw hetherapetitionforpenalty hasbeen
filed,unlesstheissueofpenalty isalsosubm ittedor
expressly excludedinthestatem entofissuesbeing
subm itted."

Interpretation:

"AA,tim ely raisetheissueorperm anent'w aive'
goodbye!")
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Uninsured Employers Benefits
Trust Fund Payments

L C 3732(k)com pensationpaidby theU EBT Fperanaw ard
isconclusively ispresum edtobe

a. areasonableinam t,and

b. proxim ately causedby theeventoreventsthat
causedIW 'sinjury ordeath
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Rebuttable Presumptions

Employment

EEm ustshow that,atthetim eoftheinjury,he/shew as
"perform ingservicegrow ingoutofandincidentalto
hisorherem ploym ent"(L C 3600(a)(2)).

L C 3357 "Any personrenderingserviceforanother,other
thanasanindependentcontractor,orunlessexpressly
excludedherein,ispresum edtobeanem ployee."
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EE wants this presumption?
he/shem ustprovingw as"renderingservice"

burdenshifts:proveIC,or

otherw iseexcludedfrom w /cprotection

ex.noexpress/im pliedKpresent

ex.beneficiaryofcharitablenonprofit(T S A)
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Trial Time
Part II

By DonaldBarthel

Bradford & Barthel,L L P

LC 2750.5:
rebuttable presumption
IW perform ingservicesforw hichacontractor's
licenseisrequired,orperform ingservicesfora
personw hoisrequiredtoobtainsuchalicense

=

"em ployee"

(notIndepContractor)
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LC 2750.5 can be rebutted:

• sufficientevidenceprovingindepcontractor
status,or

• w orks< 52 hrsO R earns< $100 during90
dayspre-DO I

L C 3352(h)
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90 Day Rule

Injurypresum ed(rebuttable)aoe/coeifnot
denied"w ithin90 daysafterthedateofthe
claim form isfiledunderS ection5401"[L C
5402(b)]

N eedneedprove:
a. tim ely filedclaim w ithER

b. ER failedtodeny w /in90 days
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Burden shifts

ER canrebutonly by evidencediscoveredsubsequentto
the90-day period (excludingevidencethatER could
haveobtainedw ith"reasonablediligence"

SCIF v. WCAB (Welcher) (1995)60 CCC 717
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Public Safety Officers

L C 3212 -L C 3213.2

P ublicS afety O fficerm ustprove:

1. statutorily favoredEE

2. statutorily coveredcondition

3. conditionm anifestedw henofficerw asservingina
listedagency

=

prim afacieevidenceof

injury aoe/coe
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Public Safety Officer

P rim afaciepresum ptiontoughtoovercom e
som econditionsdeveloping/m anifestinginthe
serviceofER "shallinnocasebeattributedto
any diseaseexistingpriortothatdevelopm ent
orm anifestation."(nonattributionclause)
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What's left for ER to prove
(giventhenonattributionclause)?

P R O VE:
a. contem poraneous
b. nonw ork-related event
c. w asthesolecauseoftheinjury

canN O T useevidencethattheinjury w asattributabletoapre-
existingdisease

Ifnonattributionclausedoesn'tapply,ER canrely onevidence
thatinjury w as

• attributabletopre-existingdiseasenot
• aoe/coe 74
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Awarded TD
• EEaw ardedT D?

• Doctorssay "M M I"?

• DO N O T CU T O FFT D

M ustfileP etitiontoT erm inate (CCR 10462 -CCR 10466)

L C 4651.1: W hereapetitionisfiledw iththeappealsboard
concerningacontinuingaw ardofsuchappealsboard,inw hichitis
allegedthatthedisability hasdecreasedorterm inated,thereshall
bearebuttablepresum ptionthatsuchtem porary disability
continuesforatleastonew eekfollow ingthefilingofsuch
petition....W heretheem ployeehasreturnedtow orkatorpriorto
thedateofsuchfiling,how ever,nosuchpresum ptionshallapply.

U pshot?
• BeforeEER T W ,ER m ustprovenotT D

• AfterEER T W ,EEm ustproveT D entitlem ent
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Very Naughty Behavior!

CCR 10622: ....Where a willful suppression of a medical
or vocational expert report is shown to exist in violation
of these rules, it shall be presumed that the findings,
conclusions and opinions therein contained would be
adverse, if produced.

• EEm ustprovesuppressionw as"w illful"(notjust
negligent...orstupid)

• O nly rebuttable(canbeovercom eviasubstantial
evidence!...50% +)
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Unemployment
Compensation Disability Liens
U DL lienfield?

R ebuttably presum edit:

• correctly states

• am tspaid

• toIW

• by EDD

EDD neednotproveam tspaidtoIW

(w hy w ouldthey lie...?)
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Nonindustrial Death for
Refusal to Authorize Autopsy
L C 5707: "Ifthebody ofadeceasedem ployeeisnotinthe
custody ofthecoroner,theappealsboardm ay authorizethe
perform anceofsuchautopsy and,ifnecessary,theexhum ation
ofthebody therefor."

YU CKY!

"Ifthedependents,oram ajority thereof,ofany suchdeceased
em ployee,havingthecustody ofthebody refusetoallow the
autopsy,itshallnotbeperform ed."

W HAT HAP P EN S T HEN ?
"Insuchcase,uponthehearingofany application for

com pensationitisadisputable presumption thattheinjury or
deathw asnotduetocausesentitlingtheclaim antstobenefits

underthisdivision."
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WITNESS TESTIMONY
noteveryonegetstotalk

"lay w itnesses"-yes(generally)

“ physicians","VR experts"-no(generally)

R egardless,som eissuesrequire"expert"opinion

(lay testim ony w on'tw intheday allby itself)
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Up to the WCJ to make
credibility decisions
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Want to make sure you've got
testimony

doN O T forgetthesubpoena!
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CCR 10606(a):

"T he[W CAB]favorstheproductionof
m edicalevidenceintheform ofw rittenreports.
Directexam inationofam edicalw itnessw illnot
bereceivedatatrialexceptuponashow ingof
goodcause."

"A continuancem ay begrantedforrebuttal
m edicaltestim ony subjecttoL aborCode

S ection5502.5."

w
w

w
.b

ra
d

fo
rd

b
ar

th
el

.c
o

m

82



2/14/2018

42

Why reports (doesn't WCJ
want to assess credibility?)

"U tilizationofw rittenm edicalreportsallow sforthe
expeditioushandlingofcasesby elim inatingtim econsum ing
and oftenunnecessary oralm edicaltestim ony. Further,the
w rittenreportprovidesthephysicianw iththeopportunity to
provideaw ell-reasoned,orderly presentationoffacts,
findings,and opinions."

Insurance Co. of North America v. WCAB (Kemp)

(1981)46 CCC 913,922

• savestim e

• savesm oney

• dueprocessokb/ceitherparty candepose

• partiesandW CJlikely know expertsreputation
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Can doctors/VR
experts ever testify?

You bet!

ButthereM U S T beavery goodreason!

ex.doctorispercipientw itness
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Testimony

IW often(neednot)testifies...usuallyasalay
w itness

A lay witness,alsoknow nsim ply asa
“ witness,” isany personw hogivestestim ony in
acase,butw hoisnotanexpert.
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Why does IW testify?
• Explainw hathappened

• How ithappened

• Benefitsalleged

• Etc,etc.

M ay testify tow hatsensestellthem

• S ight

• T aste

• T ouch/feel(pain)

• S m ell

• Hear
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VERY IMPORTANT

S eem credible

Besym pathetic
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Why not have IW testify?

Duplicative

U nsym pathetic
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"Does this outfit make me look fat?"

N oopinions,please!

O pinions/conclusionsarefor"expertw itnesses“

EvidenceCode720.(a)A personisqualifiedtotestify as
anexpertifhehasspecialknow ledge,skill,experience,
training,oreducationsufficienttoqualify him asan
expertonthesubjecttow hichhistestim ony relates.
Againsttheobjectionofaparty,suchspecialknow ledge,
skill,experience,training,oreducationm ustbeshow n
beforethew itnessm ay testify asanexpert.(b)A
w itness'specialknow ledge,skill,experience,training,or
educationm ay beshow nby any otherw iseadm issible
evidence,includinghisow ntestim ony.
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Typical witness?

co-ees

Calledby IW tosupportclaim s

Calledby ER toundercutIW 'stestim ony

Cantestify toallthatis"relevant"
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CAUSATION

L ay testim ony canbeusedtoproveaoe/coe

• ExIW runoverby car

• lay testim ony = enoughtoprovecausation

• (nom edicalneeded...otherthanforextent
ofbenes)
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CAUSATION
• Iscausationam atterof"scientificm edicalknow ledge” (ex.

w asexposurecarcinogenic?)?

N eeded:

• expertevidence

• lay testim ony nosub.evidenceforcausation

Ex. lay W (IW )testifiestostressorsatw orks

• expertdeterm inesdiagnosis,causationand com pensability
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Is witness credible? Persuasive?
W CJ& W CAB decide!

W CJsupportedby "substantialevidence"?

W CAB givesW CJopinion"greatw eight"!

W hy?

Cansee,hear(sm ell?)thew itness

(W CAB hasonly transcripts)

W CJ'sability to"observethedem eanorofthe
w itnessesandw eighttheirstatem entsinconnection
w iththeirm anneronthestand"ism issing
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Contrary "substantial
evidence"

W CAB onreconcan:

• m akeow ncredibilitydeterm inations

• rejectW CJ'sopinions

• enteritsow ndeterm ination(s)
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W hataboutW CJcredibility rulingsondepo
transcripts(w /outtrialtestim ony)?

W CAB m orecom fortablere-w eighingcredibility
issues
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I only said you lie
SOME OF THE TIME!

• W CAB neednotw holly acceptorrejectofW 's
testify

• Canbelievesom edisbelieveotherportions
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GENERAL

Accepttestim ony thatis:

uncontradicted,and

unim peached

W illreject"m erespeculationandconjecture" w
w
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GENERAL

"self-serving"doesN O T m eaninadm issible

candraw inferencesfrom availableevidence

(aka"connectingthedots")
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Does IW win if no other
witnesses?
N otN ecessarily…

Candisbelieve(evenifnotcontradicted)solongas

a. thereisarationalbasis,and

b. notactingarbitrarily

Cross-exam inationisVER Y helpful!

W arS tory T im e!
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Time to lie...

...doesitm atter?

• testim ony inconsistencies

• falsehistories

• etc

T akentogetherorindividuallym ay by sufficient
tofindIW hasn'tm etburden
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But do all liars lose?

Q . "W henyou w erehiredyou claim edyou w ere
JohnS m ith?"

A. "Correct"

Q . "You providedanS S # thatw asissuedtoJohn
S m ith?"

A. "Correct"

Q . "Butnow you claim you areBobBrow n?"

A. "Correct"

DoesIW lose?
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Does IW lose?
N O T N ECES S AR ILY!

Hunt-Wesson Foods, Inc. v. WCAB (Echeverria) (1983)48
CCC 878(w ritdenied)
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But if WCJ thinks IW lied on the
stand…
IW loses(right??!?)

N O T N ECES S AR ILY

F:

• IW gavedifferenthistoriestodifferentdoctors

• onedoctorreceived nohistory atall

• IW didn'tseektx for2 w eekspostalleged injury

H (W CJ,W CAB): casefabricated
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...DCA says...
"N otsofast,bucko!"

W CJignored:

• co-EEtestim ony (w how itnessedinjury)

• m ed evidenceconsistentw ithpathology to

• claim ed body part(m adem edicalsense)

HO L DIN G:rem andedtofurtherdeveloptherecord

Rushing v. WCAB (Cate) (1971)36 CCC 49
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Reasonable Medical
Probability

Besttohavedoctorsay/w ritethe"m agicw ords"

W CAB concerns:

• >T hephysicianm ustuseacorrectlegaltheory.(S eeZemke
v. WCAB (1968)68Cal.2d794,33 CCC 358(S uprem eCourt
enbanc))

• > T hephysician’sopinionm ay notbebasedon“ surm ise,
speculation,conjectureorguess.” (S eeGarza v.
WCAB (1970)3 Cal.3d312,35CCC 500 (S uprem eCourten
banc))

• > T hephysician’sreportm ustN O T be“ based upon
inadequatem edicalhistory orexam inations.” (S eeWest v.
IAC (1947)79 Cal.App.2d711,12 CCCC 86)
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WCAB loves medical
reports/records (really!)

CCR 10606

Exhausting(butnotexhaustive)listincludes:to:

1. treatingphysicianreports;

2. Q M Ereports;

3. AM Ereports;

4. court-appointed"regularphysician"reports;

5. self-procuredreports;

6. diagnosticstudiesortests;

7. subpoenaednonindustrialtreatm entrecords;and

8. m edicalresearchstudies.
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Trial Time: Medical Evidence
"W hereanissueisexclusively am atterofscientificm edical
know ledge,expertevidenceisessential… lay testim ony or
opinioninsupportofsuchafindingdoesnotm easureupto
thestandardofsubstantialevidence.”

Peter Kiewit Sons v. IAC (McLaughlin) (1965)30 CCC 188,192

Althoughlay testim ony insom ecasesm ay supportafinding
thataninjury aroseoutofand inthecourseofem ploym ent,
inm ostcasesexpertm edicalevidenceisrequired toestablish
industrialcausation.Ifm edicalevidenceisrequired,itm ust
establishcausationby areasonablem edicalprobability. Itis
notenoughforthephysiciantosim ply repeatanapplicant's
allegationsofinjury.T hephysicianm ustofferhisorher
opinionastothecauseoftheinjury.
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True, lay testimony can occasionally
support aoe/coe finding

BU T

usually needexpertsforcausation

(toa"reasonablem edicalprobability")

N eeddoctor'sow nopinion

(notm ererecitationofIW 'sstory)

Caceres v. Koosharem Corp., dba Select Personnel Services
(Select Staffing), 2012 Cal.W rk.Com p.P .D.L EX IS 613
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"[W ]heneverthesubjectunderconsiderationisone
w ithintheknow ledgeofexpertsonly,andisnotw ithin
thecom m onknow ledgeoflaym en,theexpertevidence
isconclusiveuponthequestioninissue"

Liberty Mutual Insurance Co. v. IAC (Serafin) (1948)13
CCC 267,271
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ABSOLUTELY, POSITIVELY

haveexpertopinionforcausationof:
• CT

• occdisease

• psych

Alsoneededfordeterm inationsre:
• treatm ent

• M M I

• T D

• P D

• Apportionm ent
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What is a "medical report"?

Isitlikepornography

U S S uprem eCourtJusticeP otter: "Ishallnottoday
attem ptfurthertodefinethekindsofm aterialI
understandtobeem braced w ithinthatshorthand
description["hard-corepornography"],andperhapsI
couldneversucceedinintelligibly doingso.But I know it
when I see it,"
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Broad definition

"[A]ny w rittencom m unicationfrom aphysicianw hichin
any w ay referstothecaseinw hichheorshehasbeen
askedtoreportshouldbefiledandservedpursuantto
theBoardrules"

(Becarefulw hatyou askfor!)

Payne v. Mattel, Inc. (1980)45CCC 745

(appealboarden banc)
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Broad definiton

CCR 10616: "A w rittencom m unicationfrom aphysician
containingany inform ationlistedinS ection10606thisis
containedinany recordm aintainedby theem ployerin
theem ployer'scapacity asem ployerw illbedeem ed to
beaphysician'sreportandshallbeserved"

W hat'scoveredby S ection10606?

Bettertoaskw hat'sN O T covered!

(verbalreportsrock!)
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Section 10606

1) dateofexam ;

2) history ofinjury;

3) com plaints;

4) alistingofallinforeceivedinpreparationofthe
report;

5) patient'sm edicalhistory;

6) findingsonexam ;
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Section 10606

7) diagnosis;

8) opinionastothenature,extent,anddurationof
disability andw orklim itations,ifany;

9) causeofdisability;

10)treatm entindicated;

11)opinionastow hetherornotP D hasresulted,
w hetherisstationary.Ifstationary,adescriptionof
thedisability; w
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Section 10606

12)apportionm ent;

13)adeterm inationofthepercentofthetotalcausation
resultingfrom actualeventsofem ploym ent,ifthe
injury isallegedtobeapsychiatricinjury;

14)reasonsforopinion;and,

15)signatureofphysician.
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We can't have it all!

Despitefactthateverything— itseem s— is"m edical
evidence"

som eisnondiscoverable

• m ustberelevant(atthevery least!)

ex.brokenleg

• don'ttry forpsychrecords

• HIV hasit'sow nrules(N EVER dealw ithHIV records
w ithoutthoroughly review ingtherules!)
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Not all medical evidence is
equal

S om ecan'tbeused!

W anttodeterm ineentitlem enttoT D/P D?

don'tbotherw ith:

• acupuncturists

• M CCCs

L C 3209.3(e)andL C 3209.8
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Want an admissible test?
M akesureitfollow salltherules

L C 4628(e)

Doctorm ustprovide

a. com pletehistory

b. review ofpriorm edicalrecords

c. sum m ary ofpriorm edrecords

d. conclusions

e. perform theevaluation

f. disclosenam es/qualificationsofanyonew hohelped

g. signunderpenalty ofperjury
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Don't forget

T reatingreportsadm issiblefor
disputedm edissues

BU T

M U S T U S EL C 4062.1 and4062.2 for
resolved

rep'dandproperdisputedissues

O therw ise...inadm issible
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Is evidence susceptible to an
inference

oppositetow hatW CJfound?

N ow orries...

...solongw asfindingsaresupportedby inferences"fairly
draw nfrom theevidence"

Riskin v. IAC (Miner) (1943) 8 CCC 278; Judson Steel Corp.
v. WCAB (Maese) (1978) 43 CCC 1205
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Substantial Medical Evidence

W hatisit?

Evidence"w hich,iftrue,hasprobativeforceonthe
issues. Itism orethanam erescintilla,andm eanssuch
relevantevidenceasareasonablem indm ightacceptas
adequatetosupportaconclusion. Itm ustbereasonable
innature,credible,andofsolidvalue."

Braewood Convalescent Hospital v. WCAB (Bolton) (1983)
48 CCC 566, 568
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"Factualfindingsofthe[W CAB]arenotsupportedby
substantialevidenceinlightoftheentirerecordw here
they areinconflictw ithalloftheevidence,orw here
they arebasedoninferencesw hichcannotbefairly
draw nfrom theevidence,evidencew hichlacksprobative
force,apurely fancifulconclusion,orthecreationof
nonexistentevidenceorthecreationofaconflictinthe
evidencew hichdoesnototherw iseexist."

Insurance Co. of North America v. WCAB (Kemp) (1981)
46 CCC 913, 916-917
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To qualify as substantial, the
medical opinion must be

"predicated onreasonablem edicalprobability"

A nogoif....

• know ntobeerroneous

• basedonfactsnolongergerm ane

• basedoninadequatem edicalhistories

• basedoninadequatem edicalexam inations

• basedonincorrectlegaltheories(Escobedo)

• basedonsurm ise,speculationorconjecture

• failstoofferthereasoningbehind thedoctor'sopinions

• extendsbeyond thedoctor'sareaofexpertise

• am biguous
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SUBSTANTIAL EVIDENCE
TEST

L ookat....EN T IR Eentirerecord

(notjustbits/piecesofreport)

w
w

w
.b

ra
d

fo
rd

b
ar

th
el

.c
o

m

125

SUBSTANTIAL EVIDENCE
TEST

1) lookatM L reportingrequirem ents

"U nlessam edicalreportcom pliesw ithsection10606of
theW CAB R ulesneitherthew orkers'com pensation
judge,theW CAB northiscourtonreview canm akea
rationaldecisiononw hethersuchreportconstitutesthe
kindofevidenceonw hichareasoneddecisioncanbe
based."

Insurance Co. of North America v. WCAB (Kemp) (1981)
46 CCC 913, 922

w
w

w
.b

ra
d

fo
rd

b
ar

th
el

.c
o

m

126



2/14/2018

64

Reasonable Medical
Probability

W hatisit?

N O T toascientificcertainty (tootough)

N O T speculative(toolittle)

(butborderingonspeculative!)
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F: deathcase;firem an;lungcancer

W CAB = defenseverdict

R :insufficientevidencere:

a. toxicity ofinhaled sm oke

b. am tofexposure

c. w ay inhalationresulted incancer

(noconvincingevidence)

S upCtsays...
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Not so fast...

Doctorsaid"probable"sm okehad
carcinogens

..."m ay w ell"besam eascigarettes

...carcinogenscom efrom incom plete
com bustion
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Summary:
• IW inhaled toxicsm oke
• "reasonable"toassum eitcausedhisdeath

IW need notdem onstrate:
• T oxicity
• am tinhaled

"Futurescientificdevelopm entsw illtellusm oreaboutlung
cancer.U ltim ately itm ightbepossibletopinpointw ith
certainty thecauseofeachcaseofthedisease.Butthe
L egislaturedid notcontem plateyearsof[lossw ithoutinjury]
pendingsuchscientificcertainty.Accordingly,w eand the
[W CAB]arebound touphold aclaim inw hichtheproofof
industrialcausationisreasonably probable,althoughnot
certainor'convincing.'W em ustdosoeventhoughtheexact
causalm echanism isunclearorevenunknow n."

McAllister v. WCAB (1968)33 CCC 660,667
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Report doesn't need to use
magic words

("reasonablem edprobability")

Butm agicw ords(R M P )w on’ttransform a
insubstantialreportintosubstantialevidence
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Report only provides a
"possibility of causation"?

Insufficient(speculation;guess)

T em poralcoincidence(asopposedtocause& effect)?

notsufficient

w
w

w
.b

ra
d

fo
rd

b
ar

th
el

.c
o

m

132



2/14/2018

67

Speculative? Insubstantial!

S ay "no"to"surm ise,speculationor
conjecture"

M edopinionm ustbe:

• supportedby factual/m edicalbasis

• notbasedonconclusory
opinions/assum ptions
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Inference (ok)

vs

Conjecture(N O T !)

• inferenceisbasedonm edicalprobability supportedby
facts

• conjecture/speculationisnot(speculative)
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Facts

• slipandfall

• notxfor2 m onths

• Q M E:noinjury;evaluateforneurodisease

• W CAB agreed

S Ctsays,

"nope"
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R :*doctor'sopinion= "speculative"

• didn'taskw hy delayedtx.
• m any possiblereasons

*acceptedm echanism ofinjury
+

uncontested sym ptom s
=

speculationtoconcludenoinjury
speculationtoclaim alternateneurodisorder

Place v. WCAB (1970) 35 CCC 525.
Compare Patterson v. WCAB (1975) 40 CCC 799
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General rule: opinion based on
scientific tests/studies

=

substantialm edicalevidence

N eedtodefeat"speculativeandconjectural"argum ent?

L ookfor

a) statisticalcorrelations,and

b) probability relationships
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Doctor "guess" = disaster

O pinionbasedonpredictedfuture
ailm ents/restrictions?

S peculative!
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Note:

doctorsays"guess"or"speculative“

BU T reportasactually subm edicalevidence?

Itm ay com ein!
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F:doctoradm itted opinionw as"speculativeinasense"

H: substantialevidence!?!?

R :"O fnecessity every m edicalopinionm ustbeinasensespeculativeand
thisdoesnotdestroy theprobativevalueofsuchanopinion"

"[T ]hehonestm edicalopinionofaspecialistinagivenfield isproper
evidenceuponw hichthe boardm ay rely onm akinganaw ard andw ill
constitutesubstantialevidence,eventhoughtheseopinionsarenotbased
onaverifiablecertainty."

T hinkapportionm ent!

Foremost Dairies, Inc. v. IAC (McDannald) (1965) 30 CCC 320, 329
Peterson v. WCAB (1968) 33 CCC 693, 700-701
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insubstantial = erroneous

opinionisw rong?

notsubstantialevidence!
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How can a medical opinion be
erroneous?

(letm ecountthew ays!)
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How can a medical opinion be
erroneous?
F:

• m ultiplebody partinjury

• drsays"notdisabled“

• failedtofindruptureddisc(diagnosticerror)

H: can'trely onresultingreportstodeny T D

R :reportsaredem onstrably erroneous
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How can a medical opinion be
erroneous?

factssupportingopinion= false& inaccurate

F:doctor:cancernotcausedby asbestos

R :

• noasbestosfoundinIW

• laterstudy didfindasbestos

H: initialreportfalse/inaccurate(thatis,insubstantial
evidence)
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How can a medical opinion be
erroneous?

notconsistentw ithinferencesthatshouldbedraw nfrom
thefacts
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Facts no longer germane

Everw onderw hy W CJsarealm ostalw aysw ill
toO T O C becauseof"stalereports"?

reportm ustbe:

• relevantto,and

• provideaccuratedepictionof...

CU R R EN T m edcondition
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Facts:

• back= 42% = F&A
• new & furtherfiled(com m ittedtom entalhospital)
• W CAB,relyingonoriginalm edicals= defensew in

S Ct: annulled

R :
• W CAB reliedonm edsthatfailedtoconsidersignif

subsequentevents
• evidencew asunrelated & notprobativeofcurrentm ed

condition

National Convenience Stores v. WCAB
(Kesser) (1981) 46 CCC 783, 790
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Let's not discriminate!

O lddoesN O T (necessarily)= insubstantial

Allegingreportisoutofdatem ustbe:

• S pecific

• supportedby theevidence(notm ereconjecture)
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R eportspredatingtrialby years

canbeokif "baseduponthe
essentialfactsextantatthetim e

oftheBoard'sdecision."

Cano v. WCAB (2000) 65 CCC 625
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Inadequate History/Exam

N ohistory from applicant?

N O T substantialevidence

History m aterialtoconclusionsinaccurate?

N O T substantialevidence

West v. IAC (Best) (1947) 12 CCC 86

20th Century Fox Film Corp. v. WCAB (Conway) (1983) 48
CCC 275
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False history?
AT T ACK

F:
• IW told AM Ere"m ajorargum ent"justpriortoheartattack
• AM E:jobstresscontributedtoheartdisease
• T ruth:argum enthappenedm onthspriortoheartattack

H:AM Ereportnotsubstantialevidence

Los Angeles Unified School District v. WCAB (Henry) (1981) 46 CCC 94

W CAB isnostrangertoexaggeration
Q uestionstoansw er:

• how extrem eistheexaggeration,and
• how m aterialisittodoc'sconclusions?
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Inadequate history = problematic

T elephone exam   re orthoinjury ≠ not substantial 
evidence

Espinoza v. Intergem, 2012 Cal. Wrk. Comp. P.D. LEXIS 236

Q uery: w hataboutvideoconferencingexam ?
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Incorrect Legal Theories
S om etim esdoctorsdon'tlim ittheirm alpracticetom edicine!

T hey m ustknow /understand:
• P D
• T D
• M M I
• Apportionm ent
• Etc

Ex failuretofind M M Ibecauseoferroneousbeliefthatthis
w ouldcut-offm edicalcare(happensm oreoftenthanyou
m ightthink)
Ex. perEscobedo,thereisnoapportionm ent
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Incorrect legal theory re
apportionment
W antsubstantialevidence?

Doctorm ust:

• dem onstrateunderstandingofapportionm ent

• detailthenatureoftheapportioned

• definebasisfordoctor'sopinion(soW CAB can
ascertainw hethercorrectlegaltheory isused)

E. L. Yeager Construction v. WCAB (Gatten)

(2006) 71 CCC 1687, 1691
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Are you ready for this...?
Q M Etestifiedhew ouldn'tapply Guzm an

(evenw herelegally appropriate)

H:notsubstantialevidence

R :incorrect(thoughadm irable!lol)legaltheory!
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Failure to Explain Opinion

Can'tbeconclusory

"Gottadosom e'splaining,L ucy"

W ithoutexplanation,W CAB can't:

• w eightheevidence

• assessw hethersupportedby reasonableanalysis
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F: L C 4600(d)-2005P DR S appliestopre-1/1/05DO Is"w herethere
hasbeeneithernocom prehensive[M L ]ornoreportby a[P T P ]
indicatingtheexistenceof[P D]"

tw ow eekspre-1/1/05,onesentenceP T P report: "Ibelieve[P D]is
w ithinareasonablem edicalprobability em anatingfrom theinjury"

H:didn'tbringm atterunder1997P DR S

R :

• notsubstantialevidence

• lackofreasoningtosupportconclusory sentence

SCIF v. WCAB (Echeverria) (2007) 72 CCC 33

w
w

w
.b

ra
d

fo
rd

b
ar

th
el

.c
o

m

157

Other unacceptable "conclusions"
• "fair"
• "reasonable"

Escobedo

F:
• bilateralkneeinjury
• 50% apportioned to"otherfactors"

(preexisting arthritis)

S ubstantialb/cdoctorexplained "m edically reasonable"basisfor
apportionm ent:

1. "trivialnature"ofaoe/coeinjury
2. "alm ostim m ediate onsetof"oppositeknee'ssym ptom s
3. "obvioussignificantdegenerative arthritisinbothknees"

(2005)70 CCC 604,622 (appealsboard enbanc)
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Trial Time
Part III

By DonaldBarthel

Bradford & Barthel,L L P

E.L. Yeager Construction v.
WCAB (Gatten)

(2006)71 CCC 1687

F:20% ofspineP D apportionedtoDDD

H: substantialevidence

R :doctor...

• reliedonM R I

• testifiedto"reasonablem edicalprobability"
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Gatten
"W efindnothingquestionableaboutam edicalexpert's
relianceonanaccepteddiagnostictool.A m edicalexpert
m ay w ellview aperson'shistory ofm inorbackproblem s
asbeingm oresignificantinlightoftheevidenceof
substantialdegenerationofthebackshow nby anM R I.
[T hedoctor]didsohere.Hisconclusioncannotbe
disregardedasbeingspeculativew henitw asbasedon
hisexpertiseinevaluatingthesignificanceofthesefacts.
T hisw asam atterofscientificm edicalknow ledgeandthe
Boardim perm issibly substituteditsjudgm entforthatof
them edicalexpert."

w
w

w
.b

ra
d

fo
rd

b
ar

th
el

.c
o

m

161

Gatten

"T hedoctorm adeadeterm inationbasedonhism edical
expertiseoftheapproxim atepercentageof[P D]caused
by degenerativeconditionofapplicant'sback.S ection
4663,subdivision(c),requiresnom ore."

(YES ! W ECAN AP P O R T IO N T O DDD!)

Andw hohasDDD?

(AL L ofolddogs!)
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That's not what I do!

O rthoscan'tplay psych

P sychscan'tplay ortho

DCscan't.....(fillintheblank)

"[A]m edicalopinionextendedbeyondtherangeofthe
physician'sexpertise,cannotrisetoahigherlevelthanits
ow ninadequateprem ises."

Zemke v. WCAB (1968) 33 CCC 358, 363
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Doctor, Best not play WCJ!

Exam ple:
w hetherthereisaninjury aoe/coecanbea
factual/legalquestion(notfordocs)

"A reportw hichoffersa....conclusionasto
w hetherornotthecaseis'com pensable'
intrudesuponam atterw hichisnotam edical
question,butoneforultim atedeterm ination
by the[W CAB]"

Doctoropinionsonsuchissuesdonot
=

substantialevidence

N O O N Ecaresifdoctorthinks
Going& Com ingR uleapplies!
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Doctor, Don’t Play Judge
F:

• IW had priorhernia

• subsequenthernia

• Q M Esaidnonindustrialb/cnotatw ork:

H:notsubstantialevidence

R :

• w hetheraw ay from w orkisafactualissue

• w hetherlocalim pactscom pensability isalegalquestion

Ferreira v. WCAB (1974)39 CCC 248
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Evidence not admissible at trial
O pinionsbasedonitareN O T substantial

CCR 35(e):can'tforw ardtoAM E/Q M E:
1. M L srejectedasuntim ely
2. evals/consultsw rittenby anyoneotherthanP T P orevaluator

throughtheL C 4060-4062 processthataddressesim pairm ent,
P D orapportionm ent(unlessruledadm issibleby W CAB)

3. any m edreport,recordorotherinfostrickenorfound
inadequateby theW CJ

Any ofthissenttotheAM E/Q M E?

• reportm ay bestricken
• w atchoutforsanctions

Mosby v. Best Buy, 2011 Cal.W rk.Com p.P .D.L EX IS 229
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Got movies?
Gotpopcorn?

Gotproblem s?
F:
• P Ideceitfully befriendedIW
• partied;gotdrunk;inducedtorideahorse

H:stricken;notsubstantialevidence
R : "Evidenceobtainedby fraudanddeceitinviolationoftherights
oftheapplicant,how ever,isnot'bestcalculatedtoascertainthe
substantialrightsofthepartiesandcarry outjustly thespirit and
provisions"ofthew orkm en'scom pensationlaw s.T hehigh
purposesofthecom pensationlaw should notbepervertedby
resorttoevidenceperfidiously procured.W ethereforeconclude
thattheboardm ay notrely uponevidenceobtained,asinthe
presentcase,by deceitfulinducem entofanapplicanttoengagein
activitiesw hichhew ouldnototherw isehaveundertaken.‘”

Redner v. WCAB (1971)36CCC 371
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Reports here; reports there!

T rialtim e= m ultiplem ed reports(usually)

P T P ,AM Es(m ultiple),Q M Es(m ultiple)
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Conflict potential?
You bet!

T hisisajobfor...

...W CJ/W CAB

L C 3202.53202.5. Allpartiesandlienclaim antsshall
m eettheevidentiary burdenofproofonallissuesby a
preponderanceoftheevidenceinorderthatallparties
areconsideredequalbeforethelaw.P reponderanceof
theevidencem eansthatevidencethat,w henw eighed
w iththatopposedtoit,hasm oreconvincingforceand
thegreaterprobability oftruth.When weighing the
evidence, the test is not the relative number of
witnesses, but the relative convincing force of the
evidence.
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Conflicting reports?
"thequestionofw hetherapplicantisacrediblew itnessis
differentfrom thequestionofw hichphysicianisthe
m orepersuasiveone.T helatterquestiondoesnot
dependondem eanorbutinsteadcallsforanevaluation
ofthephysicians'reasoningprocesses."

Power v. WCAB (1986)51 CCC 114,117
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Get it right the first time
(attrial)

W hy?
W CAB'sfindings/conclusionsbasedonsubstantialevidence

=
questionsoffact(conclusiveandfinal)

"T hefindingsandconclusionsoftheappealsboardonquestionsoffactare
conclusiveandfinalandarenotsubjecttoreview....[Inreview ingthe
appealsboarddecision]thecourtshallenterjudgm enteitheraffirm ingor
annullingtheorder,decision,oraw ard,orthecourtm ay rem andthecase
forfurtherproceedingsbeforetheappealsboard."...'T hefindingsand
conclusionsoftheappealsboardonquestionsoffactareconclusiveand
final'solongas,'based upontheentirerecord,'they are'supportedby
substantialevidence."

LeVesque v. WCAB (1970)35 CCC 16,25
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HUH?

DCA,etccan'tre-review conflictingsubstantial
evidence
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AMEs are mighty powerful...

"[W ]ebeginby presum ingthattheagreed m edicalexam iner
hasbeenchosenby thepartiesbecauseofhisexpertiseand
neutrality.T herefore,hisopinionshould ordinarily befollow ed
unlessthereisgoodreasontofind thatopinionunpersuasive.”

T hereisa"presum ptioninfavoroftheopinionoftheAM E."

AM Eopinionsaregiven"greatw eight"and "considerable
w eight.”

Power v. WCAB (1986) 51 CCC 114, 117

Green v. WCAB (2005) 70 CCC 294, 308

Isaeff v. WCAB (1997) 62 CCC 813 (writ denied)

Zuther v. WCAB (1998) 63 CCC 1451 (writ denied)

w
w

w
.b

ra
d

fo
rd

b
ar

th
el

.c
o

m

173

Is this "great" and "considerable
weight" a good thing?

W hatdoYO U think?
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Even AMEs can be (rarely)
rejected

****butit'sgottobepretty outrageous****

F: AM Esays,

• noobjectives

• ptnotneeded (causeall"norm al")

• DC notneeded (causeall"norm al")

• surgery notneeded (you guessedit)

BU T giveIW O T Cs!?!?!

H:notsubstantialevidence

R :O T C opinionw ascontracted by ow nreport!

Rodriguez v. WCAB (1994)59 CCC 14
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Though tough to destroy,

AM Esm ustfollow sam erules

N otsubstantialevidenceif:

• know ntobeerroneous

• basedonfactsnolongergerm ane

• basedoninadequatem edicalhistory

• basedoninadequateexam

• basedonincorrectlegaltheory

• basedonsurm ise,speculationorconjecture
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Panel Presumption
(likeoldfashionP T P presum ption?)

N O P E!

"theopinionofthepanelQ M Eisnotentitled toa
presum ptionofaccuracy.R atherthepanelQ M E'sopinionis
entitled tonom oreorlessw eightthantheopinionofa
treatingphysician."

"the[P Q M E’s]opinionisentitled tonom oreorlesspersuasive
w eightthantheopinionofthetreatingphysician,andthatthe
trialjudgem ustconsidertheentirerecordand decidethe
factsand controversy baseduponsubstantialevidenceinlight
oftheentirerecord.”
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The point?

P T P = substantialevidence;Q M E= not: P T P w ins

P T P =not;Q M E= substantialevidence: Q M Ew ins

N eithersubstantialevidence: lookelsew here

Both= substantialevidence: eithercanw in(uptoW CJ)

Felix v. Verizon Wireless, 2008Cal.W rk.Com p.P .D.L EX IS 541

Cruz v. Petaluma Poultry Processors, 2009 Cal.W rk.Com p.P .D.L EX IS 574
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Careful agreeing to QMEs
(and turning them into AMEs!)

"Inthiscase,thepartiesagreedtoaP Q M Ew ithDr.
Fishm an...Dr.Fishm anw asnotanAM Ebutw asjointly
selectedby applicantanddefendanttoperform aP Q M Eand
hisreportand depositionw erejointly subm ittedintoevidence
attrial......[A]m edicalevaluatortow hichthepartieshave
agreedtosubm itm edical-legalissueshaspresum ably been
chosenby thepartiesbecauseofthatevaluator'sexpertise
and neutrality.T herefore,theopinionofsuchselected
evaluatorsshould ordinarily befollow edunlessthereisgood
reasontofind thatopinionunpersuasive."

Dorsey v. City of Torrance, 2013 Cal.W rk.Com p.P .D.L EX IS 418
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It's not a PTP

P Q M E

AM E

W hatisit?

CourtAppointedDoctors w
w
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Independent Medical
Examiner (IME)

Iknow,Iknow...you can(nolonger)findthe
term inyourlaborcode...don'tw orry aboutit
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5701. T heappealsboardm ay,w ithorw ithoutnoticeto
eitherparty,causetestim ony tobetaken,orinspection
oftheprem isesw heretheinjury occurred tobem ade,or
thetim ebooksandpayrolloftheem ployertobe
exam ined by any m em beroftheboardoraw orkers
com pensationjudgeappointedby theappealsboard.The
appeals board may also from time to time direct any
employee claiming compensation to be examined by a
regular physician. T hetestim ony sotakenandtheresults
ofany inspectionorexam inationshallbereportedtothe
appealsboardforitsconsideration.
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When can an "IME" be
assigned?

P ost-trial/subm issionofthecase,W CJcanassignif
determ ines:

a. them edicalrecordrequiresfurtherdevelopm ent

b. thesupplem entalopinionsofthepreviously reporting
physiciansdonotorcannotcuretheneedfor
developm entofthem edicalrecord;and

c. thepartiescannotagreetoanAM E
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"Court Appointed" (IME)

• assignedonly ifnosubstantialevidencetosupport
aw ard

• thus,if"IM E"issubstantial,itisfollow ed

P R ACT ICEP O IN T : W CJsw illusethisthreatto:

a. getthepartiestosettle,(facingfurtherdiscovery
costs;unassigneddoctor= crapshoot;stuckw ith
IM E--likeAM E),and/or

b. convincepartiestouseAM E
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NOTE:

•ifthereisnosubstantialevidence...

•EEhasfailedtoproveclaim

W hy IM Einsteadof"takenothing"?!?!

Ask!

Challenge!
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Range of Evidence
GeneralR ule:

W CAB decidestofollow DoctorA?

M ustgivefullw eighttoallofA'sfindings!

"Itisw ellsettledthattheboard,ifitreliesatallonthe
reportandtestim ony ofam edicalexam inerm ustgive
fullw eighttoall ofthefindingsofthatdoctor,andm ay
notom itafactorofdisability describedby him ....An
aw ard w hichignoressuchfactorslackssubstantial
evidencetosupportit."

Franklin v. WCAB (1971)36 CCC 429
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ONLY a "general" rule!
WCAB can rely on a "range of evidence"

"Arrivingatadecisionontheexactdegreeofdisability isa
difficulttaskunderthem ostfavorablecircum stances.It
necessarily involvessom em easureofconjectureand
com prom iseby thefinderoffactascertainly w ould occurin
them entalprocessesofaso-calledexpertw itness.W henthe
com m issionisconfronted w ithw idely divergentview sasto
theextentofthelossoffunctionofthebody,...itm ay m akea
determ inationw ithintherangeoftheevidenceastothe
degreeofdisability....T hetrieroffactm ay acceptthe
evidenceofany oneexpertorchooseafigurebetw eenthem
basedonalloftheevidence."

Liberty Mutual Insurance Co. v. IAC (Serafin) (1948)13 CCC 267
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Range of Evidence

M ostoftenusedw hen

P D reportsappearequally valid*

*M uchbiggerissuepre-1/1/05(AM A Guides)
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Range of Evidence
P ickingand choosingpartsofdifferent

reportsfordifferentissues?

N ow orries!

Holding: AM A-basedP D aw ardedusing

1. P Q M E'sreportreP D/apportionm ent
=back

2. P T P 'sreportreP D/apportionm ent=
knees

NBC Universal Media, LLC v. WCAB (Moussa,
Andramos) (2014)79 CCC 191 (w ritdenied)
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"So stipulated"

Can'tagreetoeverything?

S ettleO R T rial

Canagreetosom ething?

Stips
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Stipulations:

P ro:expeditesprocess

(perturbW CJifain'tgotnone)

Con:you'restuck!(=adm ission!)

191

CCR 10496 "Aw ardsandordersm ay bebasedupon
stipulationsofpartiesinopencourtoruponw ritten
stipulationssignedby theparties."

CCR 10497"N ofindingshallbem adecontrary toa
stipulationofthepartiesonanissuew ithoutgivingthe
partiesnoticeandanopportunity topresentevidence
thereon."

HU H?

• aw ardscanbebased(partially ortotally)onstips

• W CAB can'tarbitrarily reject(m ustgivenotice;opp.to
beheard)
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What are we talking about?
S tipsare"[a]nagreem entbetw eenopposingcounsel...
ordinarily enteredintoforthepurposeofavoidingdelay,
trouble,orexpenseintheconductoftheaction."

S tips"obviateneedforproofortonarrow rangeof
litigableissues"

"A stipulationm ay law fully includeorlim itissuesor
defensestobetried,w hetherornotsuchissuesor
defensesarepleaded."

County of Sacramento v. WCAB

(Weatherall) (2000)65CCC 1
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IMPORTANT:

• entered intoastip
• it'streated asFACT (ignoretrialevidencetothecontrary!)

CCR 10492,"T hepleadingsshallbedeem ed am endedto
conform tothestipulationsand statem entofissuesagreed to
by thepartiesontherecord."
• S tipsDICT AT Ethe"facts”
• FactstoN O T dictatethestips

W hy?
T hat'sthew holereasontohavestips!!!!

County of Sacramento v. WCAB
(Weatherall) (2000)65CCC 1
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Stips bind the parties

N O T theW CJ

"T hepartiestoacontroversy m ay stipulatethefacts
relativethereto...T heappealsboardm ay thereuponm ake
itsfindingsandaw ardbaseduponsuchstipulation[or]
m akethefurtherinvestigationnecessary toenableitto
determ inethem atterincontroversy."

LC 5702; Huston v. WCAB (1979)44 CCC 798,803

w
w

w
.b

ra
d

fo
rd

b
ar

th
el

.c
o

m

195

How does WCAB justify
rejecting a stip?

"goodcause"

W hat's"goodcause"

P roofthestiphasbeen"enteredintothrough
inadvertence,excusableneglect,fraud,mistake offactor
law,orw herethefactsstipulatedhavechangedorthere
hasbeenachangeintheunderlyingconditionsthat
couldnothavebeenanticipated,orw herespecial
circum stancesexistrenderingitunjusttoenforcethe
stipulation."

Huston v. WCAB (1979)44 CCC 798,804
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What's a "mistake"?

• m ustbem utual

• m ustnotbetheresultoffailuretoexercisedue
diligence

Weatherford v. Consolidated Graphics, 2015Cal.W rk.
Com p.P .D.L EX IS 119

Huston v. WCAB (1979)44 CCC 798,804
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Stip not justified by the
evidence?

S tipleadtobad(unintended)result?

T oughluck,buddy!
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Stip doesn't comport with
conflicting medical opinion?

S tip'dw /outexercisingduediligence?

You guessedit!

T oughluckbuddy!

w
w

w
.b

ra
d

fo
rd

b
ar

th
el

.c
o

m

199

Stip based on
miscommunication between

ER andDA?

Alltogethernow....!

T oughluckbuddy!
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Here's a weird one...

Im aginethishappenstoYO U :

You & AA stip:

1. aoe/coe

2. touseDrA asAM EforT D,P D,treatm ent

3. discovery rem ainsclose

S tipsareapproved
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Imagine this happens to you:

EEreneges,claim ingthat"thepartieshadbeenunable
toproceed w ithanAM Eexam ination"

You— rightly say— “ w hat'sgoodforyou isgoodform e!"

"IW IT HDR AW M Y AO E/CO ES T IP "
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WCAB says,
"T oughluck"!?!?

"Consistentw ith[citations]defendantcanonly w ithdraw from
theseS tipulationsonashow ingofgoodcause.Such a
showing has not been made. InitsP etitionfor
R econsideration....[d]efendantalleges...thattheS tipulations
w erecontingentontheapplicantsubm itted [sic]totheAM E
exam ination;thatapplicantbackedoutoftheS tipulations;
and thattheS tipulationsw erew ithdraw n.T hissupposed
contingency isnotapparent,how ever,from theplainlanguage
oftheS tipulations.Defendantdoesnotappeartocontend to
enforcetheportionoftheS tipulationsrelatingtotheAM E."

General Motors Corp., C.P.C. Van Nuys Plant v. WCAB (Seifert,
Abbenante) (2004)69 CCC 805 (w ritdenied).
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What's the lesson?

1. enterintostipsvery carefully

2. use"if,then"language

3. if"if"happens,takeactionquickly (petition
tocom pelparticipationinAM Eexam ...) w
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The legislature/case law
messed with you!?!?

Getoutofjailfree

City of Anaheim v. WCAB (Ott) (2010)75 CCC 371
(w ritdenied)

S tip'dw henlaw w as"unclear"

(and subsequently settled)...?
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NOT GOOD CAUSE

"Havingassessedthelikelihoodofadecisionintheir
favorandtheaccom panyingriskofadecisionagainst
them ,partiesinw orkers'com pensationproceedings,as
inothercases,m ay settleacase,acceptinglessthanthey
w antinordertolim ittheriskofreceivingevenlessor
nothingatall."

Fireman's Fund Insurance Co. v. WCAB (Allen) (2010)75 CCC 1
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Can't figure out the stip meant
to say?

"W hentheterm sofastipulationoragreem entare
unclearand/oram biguous,thereisnothingfortheW CJ
toapprove,reject,orforeitherparty toenforceor
w ithdraw from ."

Lopez v. Ed H. Park, Inc., 2015Cal.W rk.Com p.P .D.L EX IS 562.
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Stipulation options?

T akeyourpick:

• S tipsw ithR equestforAw ard

• S tipsinP retrialConferenceS tatem ents

• S tipsinO penCourt

• S tipatDeposition

• W ritten Agreem entsoutofCourt w
w
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Stips with Request for Award
(SRA)

Canagreetoterm s/conditions/etctoresolve
claim (orpartofaclaim )?

S ubm itw rittenstipstoW CJ

Iffoundadequate,aw ardissues
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Submitted SRA?

R econsidering?

W CAB hasn'ttakenaction...yet?

T O U CH L U CK!

"Ifoneparty could,asam atterofright,w ithdraw from a
stipulationatany tim ebeforeitw asacteduponby theW CJor
theW CAB,otherpartiescould notrely uponthestipulation
and,ratherthanbeingexpedited,hearingsw ouldbesubject
touncertainty anddisruptioninorderforthepartiestogather
and presentevidenceonissuesthoughttohavebeenlaidto
restby thestipulation."

Robinson v. WCAB (1987)52 CCC 419,423
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SRA is awarded?
jurisdictionchanges!

can'tbechanged > 5 yearspost-DO I
only changed (tim ely)viapetition& good cause

5803. T heappealsboard hascontinuingjurisdictionoverallitsorders,
decisions,and aw ardsm adeand entered undertheprovisionsofthis
division,...Atany tim e,uponnoticeand afteranopportunity tobeheard is
giventothepartiesininterest,theappealsboard m ay rescind,alter,or
am end any order,decision,oraw ard,good causeappearingtherefor.

5804. N oaw ard ofcom pensationshallberescinded,altered,oram ended after
fiveyearsfrom thedateoftheinjury exceptuponapetitionby aparty in
interestfiled w ithinsuchfiveyearsand any counterpetitionseekingotherrelief
filed by theadverseparty w ithin30 daysoftheoriginalpetitionraisingissuesin
additiontothoseraised by suchoriginalpetition.P rovided,how ever,thatafter
anaw ard hasbeenm adefindingthattherew asem ploym entand thetim eto
petitionforarehearingorreconsideration orreview hasexpired orsuch
petitionifm adehasbeendeterm ined,theappealsboarduponapetitionto
reopenshallnothavethepow ertofind thattherew asnoem ploym ent.
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Stips in Pretrial Conference
Statement (SPC)

aka"stipsandissues"

notW CJorders

readintotherecordattrial
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Stipulations in Open Court
(SOC)

S O C canoccurthroughouttrial

M em orialized inM inutesofHearing

=

form alagreem ent

County of Sacramento v. WCAB (Weatherall) (2000) 65 CCC 1

Huston v. WCAB (1979) 44 CCC 798, 803
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SOC

m agicw ords: "soordered"/"soaw arded"

T ransform sagreem entintoW CAB order

"T ogiveenforcem enttothestipulationitm ustbetreated
asifitw ereaform alfindingsandaw ard issuedby the
appealsboard."

Huston v. WCAB (1979)44 CCC 798
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No magic words?
=

N oorder!

F:
• ER stip'd inm inutestoincreasedT D rate
• ER didn'tpay
• EEsoughtpenalties(L C 5814 & 5814.5feeforenforcingstip)
H:
• penalty per5814 aw arded
• 5814.5feenotaw arded

R :
• stipw asenforceable
• W CJdidn'tsay m agicw ords,thusnottransform edintobenefit

aw ard

Smith v. WCAB (2009)74 CCC 984 (w ritdenied)
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Stips vs informal agreements

"Itisgenerally recognizedby theW CAB thatstipulations
aretobeencouragedand...leadtotheefficientoperation
ofthecourtandfacilitatetheresolutionofclaim s.Itm ust
benoted,how ever,thattheagreem entby theparties
w asnotsetforthasanorder...Itw asview ed by thisJudge
asaninform alagreem entandnotanenforceableorder."

Pedroza v. WCAB (2004)69 CCC 287(w ritdenied)
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Depo Stips

S tip'd"ontherecord"?

W illbeenforced...

W atchoutfor5710 fees!
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Written Agreements outside
of Court

N oorder

N om inutesofhearing

Justletters/em ails/texts...

Enforceable?

YES !
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Written Agreements outside
of Court

L C 5702 "T hepartiestoacontroversy m ay stipulatethefacts
relativetheretoinw ritingand filesuchstipulationw iththe
appealsboard."

CCR 10496"Aw ardsand ordersm ay bebasedupon
stipulationsofpartiesinopencourtoruponw ritten
stipulationsignedby theparties”

W ritingdrafted atcourt

vs

outsideofcourt

N odifference!
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Stips can waive defenses
F: ER sentlettertoconfirm ingauthority toself-procure HHC at$12/hour
H: bindingw ithoutashow ingofgood cause
I: isn'tthereaform al,statutory m ethodforpaym entrequests?

"[A]providerm ustsubm itanitem ization ofservicesandcharges,copiesof
allreportsshow ingservicesperform ed,aprescription orreferralby the
prim ary treatingphysicianandany evidenceofauthorization.How ever,
section4062.3(a)alsoprovidesthatthepartiescanagreetoanalternative
m ethodofrequestforpaym ent.By itsterm s,thestipulationprovidesthat
applicant'sneed forcareisbasedonthem edicalreportssubm itted by
applicant'sm edicalprofessionalsandthatdefendantisauthorizingten
hoursperw eek,sevendaysperw eekofhom ehealthcareservicesatthe
rateof$12.00 perhourw ithoutrequiringashow ingastow hatservices
w ereprovided.T hus,w hilesection4603.2(a)applies,thepartieshave
already agreed toanalternativem ethod torequestpaym ent."

Garcia v. Los Angeles Unified School District,
2015 Cal.W rk.Com p.P .D.L EX IS 39
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Informally agreed to AME?

W ithdraw ingfrom theagreem ent?

W atchoutforsanctions!

Rasmussen v. J&J Maintenance, Inc., 2004 Cal.W rk.
Com p.P .D.L EX IS 92
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Enforceable "agreement" must
be a

trueAGR EEM EN T

(akam eetingofm inds)

F:

• ER P D noticeest.30% P D onP T P report

• ER usedw rongP DR S

• EEattem ptedtosettlebasedonnotice,arguing
enforceablew rittenagreem ent
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H: no

R : (a) notan"offer";am andatory L C 4061 notice

4061. "(a)T ogetherw iththelastpaym entoftem porary disability
indem nity,theem ployershall...providetheem ployeeoneofthe
follow ing
(1)N oticeeitherthatnoperm anentdisability indem nity w illbepaid
becausetheem ployerallegestheem ployeehasnoperm anent
im pairm entorlim itationsresultingfrom theinjury ornoticeofthe
am ountofperm anentdisability indem nity determ inedby the
em ployertobepayable.Iftheem ployerdeterm inesperm anent
disability indem nity ispayable,theem ployershalladvisethe
em ployeeoftheam ountdeterm inedpayableandthebasison
w hichthedeterm inationw asm ade..."

(b)noticew asnotan"offer"
(c)noticew asanestim ate
(d)EE'sletterm ay havebeenanoffer,butnotacceptedby ER
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Oral Agreements
Outside of Court

"[W ]ebelieveitism atterofpublicpolicy that,absent
extraordinary circum stances,any agreem enttobeenforcedin
w orkers'com pensationproceedingsshouldbereduced to
w riting.T hisprinciplew illhelptoensuretherehasbeenatrue
'm eetingofthem inds,'and w illavoid unnecessary confusion
and litigation."

California Compensation Insurance Co. v. WCAB
(Raines) (1997)62 CCC 1264 (w ritdenied)

YES :

oralagreem entsm ay bevalid,BU T toughtodefine,so
deem edunenforceable
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Interpretation?

O ralagreem ent= bindingif

1. confirm ationissentw /in5 businessday
aftertheagreem entisform ed,and

2. thereisnoobjectionw /in3 daysofreceiving
theconfirm ation
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Unenforceable Stips

• contrary tolaw

• contrary tocourtrule

• contrary topolicy

F: stiptoreservejurisdictiontoW CAB beyond5-year
lim it

H: unenforceable

R : "Boardcannotreservejurisdictionitneverhad."

S om econtracases....
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F:
• S tiptoresolvefutm edissuesviaAM E
• U R /IM R subsequently im plem ented

H:
• ifobjectingtoU R ,EEcouldgotoAM E(and

avoidIM R )

Bertrand v County of Orange (2014)
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Who is trapped in Stip's web?

Atty hasauthority?

P arty rep'dby atty isbound

HO W EVER

1. stipunauthorized

2. stipm adew ithoutknow ledgeofclient

3. stipm adew ithoutconsentofclient

=

unenforceable
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Turner Gas Co., Inc. v. WCAB
(Kinney) (1975) 40 CCC 253

"Dueprocessdictatesthatstipulatingpartiesalw aysm ust
begivennoticeandtheopportunity topresentevidence
onam aterialfactcoveredby thestipulationbeforeitis
disregarded.Butalitigantw hodoesnotsignastipulation
isnotaparty tothecontract,andheisnotshielded,
autom atically,by thedueprocessclause.A party w hohas
notsignedthestipulationhasstandingtocom plainifa
stipulationsubsequently isrejected by therefereeinlight
ofalloftheevidence,andifherelieduponittohis
detrim ent.Astononstipulatingparties,actualreliance
uponastipulationistheessentialingredienttoa
successfulclaim oflackofdueprocess."
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Not enough evidence for WCJ?

s/hecangetm ore!
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LC 5502(d)(3)
"Discovery shallcloseonthedateofthem andatory
settlem entconference.Evidencenotdisclosedor
obtainedthereaftershallnotbeadm issibleunlessthe
proponentoftheevidencecandem onstratethatitw as
notavailableorcouldnothavebeendiscoveredby the
exerciseofduediligencepriortothesettlem ent
conference.”

Failedtodisclose?

inadm issible

Failedtotim ely locate?

inadm issible(shortofshow ing

nottim ely discoverablevia"duediligence” )
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Evidence didn't even exist pre-
MSC?

toughluck!

• obtainingpost-M S C m edical?

• obtainingpost-M S C video?

M U S T show :

• notavailable

• w hy notavailable

• duediligencew ouldn'thelp

w
w

w
.b

ra
d

fo
rd

b
ar

th
el

.c
o

m

232



2/14/2018

117

Results?
inability toprovecase!

Escapehatch: stip

Escapehatch:

failuretotim ely objectby notobjectingtoevidence
subm itted post-M S C

Escapehatch:

W CJ'sapprovingkeepingdiscovery openpost-M S C
(m orelikely offcalendar)

Escapehatch:

surpriseevidenceintroduced by opposition
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Tailored discovery closure order
Discovery closed exceptforspecified info
P arty notdiligentrespecified info= possibleclosure

P ossibleexception: proper
"WCAB, denying defendant's petition for removal, affirmed WCJ's order
re-opening discovery on day of trial to allow pro per applicant to
complete her exhibit list, when WCAB found applicant,
• being unrepresented,
• was ignorant of what [MSC] was and,
• consequently, failed to attend conference and
• did not have opportunity to participate in pre-trial conference

statement,
• had fundamental misunderstanding of trial process
• liberal construction of law mandated that discovery be re-opened to

allow applicant her ‘day in court’"

Holland v. Crossmark Holdings, Inc., 2014 Cal.W rk.Com p.P .D.L EX IS 458

w
w

w
.b

ra
d

fo
rd

b
ar

th
el

.c
o

m

234



2/14/2018

118

Closing Discovery
vs

Authority todeveloptherecord

5701. T heappealsboard m ay,w ithorw ithoutnoticetoeither
party,causetestim ony tobetaken,orinspectionofthe
prem isesw heretheinjury occurredtobem ade,orthetim e
booksand payrolloftheem ployertobeexam inedby any
m em beroftheboardoraw orkerscom pensationjudge
appointed by theappealsboard.T heappealsboard m ay also
from tim etotim edirectany em ployeeclaim ingcom pensation
tobeexam inedby aregularphysician.T hetestim ony sotaken
and theresultsofany inspectionorexam inationshallbe
reported totheappealsboardforitsconsideration.
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5906. U ponthefilingofapetitionforreconsideration,or
havinggrantedreconsiderationuponitsow nm otion,the
appealsboardm ay,w ithorw ithoutfurtherproceedings
andw ithorw ithoutnoticeaffirm ,rescind,alter,or
am endtheorder,decision,oraw ard m adeandfiledby
theappealsboardorthew orkerscom pensationjudgeon
thebasisoftheevidencepreviously subm ittedinthe
case,orm ay grantreconsiderationanddirectthetaking
ofadditionalevidence.N oticeofthetim eandplaceof
any hearingonreconsiderationshallbegiventothe
petitionerandadversepartiesandtootherpersonsas
theappealsboardorders.
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F: EE'sexpertview edsubrosa;ER 'shadnot

H:rem andedforfurtherdevelopm ent

R : "m edicalevidenceastonatureandextentislacking.T heW CJ
w asfreetorejecttheopinionsof[theem ployee's]doctors,w hich
includedconsiderationofthesurveillancefilm s.How ever,inorder
toensurerelianceonsubstantialevidence,andacom plete
adjudicationoftheissuesconsistentw ithdueprocess,itw as
necessary fortheW CJor[the]W CAB tohavefacilitatedreview of
thiscriticalinform ationby Drs.S talbergandR uffm an,ortoem ploy
som eotherreasonableandfairm ethodconsideringthe
circum stances… aw ardingbenefitsbasedonm edicalopinionslacking
crucialinform ationviolatestheem ployer'sdueprocessrights."

M/A Com-Phi v. Workers' Comp. Appeals Bd.
65 Cal. App. 4th 1020
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Problems Trial:

• EEsubm itsillegiblereports

• ER reportsinsubstantial

• insufficientevidencetorule

O ption:developtherecord
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Failed to present sufficient
evidence by MSC?

Duty todevelop

N O T =

lifeline

specificduty todiscloseevidence

>

generalduty todeveloprecord
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A W CJm ay notleaveundeveloped m attersrequiringfurther
evidence...and hastheauthority toorderthepartiestoobtain
supplem entalm edicalreportsbasedonaW CJ'sduty to
developtherecord...How ever,inordertoavoidcircum venting
theclearlegislativeintenttoclosediscovery atthem andatory
settlem entconferenceinaccordancew ithL aborCode§
5502(d)(3),beforethem edicalrecordcanbeaugm ented,a
W CJm ustestablishthattheexistingm edicalrecordis
deficientand thatadecisioncannotbem adeontheexisting
recordalone.How ever,aW CJcannotexercisehisorherduty
todeveloptherecordifdoingsow ouldunfairly rew ardaparty
w ho,duetotheirow nnegligence,cannotm eettheirburden
ofproofpursuanttoL aborCode§ 3202.5.

Gaytan v. Payless Shoesource, Inc.
2011 Cal.W rk.Com p.P .D.L EX IS 159
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F:

• M S C -"w e'reready toproceed”

• problem w ithEE'sQ M E("I'llobtainsupplem ental
later")

• W CJleftopendiscovery post-expedited(overER 's
objection)

• EEaw ardedbenesbasedonsupplem ental

DCA: reversed

County of Sacramento v. WCAB

(Estrada) (1999)64 CCC 26.
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Here,therew asnoattem pttojustify thefailuretoobtain
asupplem entalreportfrom Dr.T em pkin.T hecounty
objectedtotheoriginalreportandm adeitknow nbefore
thesettlem entconferencethatitw asinadequate.
N evertheless,Estradaproceeded tothesettlem ent
conference,declaringunderpenalty ofperjury that
discovery w ascom pleteandthatshew asready to
proceed.Accordingly,adm issionofthesupplem ental
reportexceeded theboundsofdiscretionallow edtothe
w orkers'com pensationjudgeby section5502.

County of Sacramento v. WCAB (Estrada) (1999)64 CCC 26
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F:

• evidenceinadm issible

• EEsays,"M y atty w asincom petent(T R U E!)

H:

desiretosaveEEfrom AA'sincom petencedoes

N O T =

goodcauseforfurtherdevelopm ent

Magana v. Bodycote Aerospace Defense and Energy
Group, 2015Cal.W rk.Com p.P .D.L EX IS 199
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The best laid plans...
T acticaldecisionnottolistevidence...?

Blow supinyourface?

T oughluck

H: EEestoppedfrom appealingw hetherrecordsw ere
properly excludedb/crecordsw erepurposely excluded
(strategicm istake)

Magana v. Bodycote Aerospace Defense and Energy
Group, 2015Cal.W rk.Com p.P .D.L EX IS 199

Hidethatsubrosaforim peachm entatyourow nrisk!
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Want to reopen discovery?

How aboutchangingcounsel?

N O P E

"factthatapplicant… changedattorneys...isnotavalid
reasontodeveloptherecord"

Olivares v. WCAB (2005)70 CCC 1358(w ritdenied)
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F:
• EEfiledDO R
• M S C:w anted toam endtoincludepsyche
• attim eofDO R ,EEhad evidenceofpotentialpsyche
• DO R signed underpenalty ofperjury thatdiscovery w as

com plete

H:ER substantially prejudiced by O T O C

R :EEfailedtoshow duediligence

Burton v. Long Beach Unified School District, 2012 Cal.W rk.
Com p.P .D.L EX IS 170
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No party presents substantial
evidence?

EEhasburdenofgoingforw ard...

...shouldn'tER w in?

N otsofast!
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WCAB will likely develop
record if
• m aterialdeficienciesinspecificrecords/reports

• doctorhasn'treview edallrelevantm edicals

• m edicalnotclear;needclarifyingsupplem ental

• m aterialchangeoffactspost-M S C (ex.w orsening
condition)

w
w

w
.b

ra
d

fo
rd

b
ar

th
el

.c
o

m

248



2/14/2018

125

Danger: WCAB will likely
develop record if
F:

• deniedaoe/coe(indepcontractor)

• EEunabletoobtainM L untilfoundtobeEE

H:developrecord

Arzola v. Faria, dba Ace Towing and Truck Mobile
Services, 2013 Cal.W rk.Com p.P .D.L EX IS 407
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F: W CJsaysreportis"unclear""m urky"

H:notenoughtoorderfurtherdevelopm ent

Herrera v. City of Fullerton

2013 Cal.W rk.Com p.P .D.L EX IS 554
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F:

• atM S C,ER assertsnosubstantialevidence("false,
inadequateandinaccuratehistory")

• W CJ:notsubstantialevidence

• W CJ:doctordidn'treview recordscontradicting
historytakenandneededasupplem ental
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H: reversed

R : EEw asonnoticeofclaim thatrecordsw ere

• insubstantialbutdecided— atow nperil— toproceed

• "A party isnotentitledtoassertsheispreparedand
ready fortrialandthenbeofferedasecondchance
w henitisdeterm inedthatherevidenceisnot
substantialm edicalevidenceandisnotadequateto
m eetherburdenofproof...."

Rivas v. Posada Whittier/Berg Senior Services,

2010 Cal.W rk.Com p.P .D.L EX IS 114
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Developing the Record:

• m edopinionsdeficient(ex.inaccurate,incom plete)?

1. partiesobtainsupplem entalsfrom doctorsw hohave
reported

2. supplem entalsdon'tdotrick,selectnew doctor(L C
4061/4062)

3. considerAM E

4. noneoftheabovew orks,W CJappoints"regular
physician"

5. Developrecord"aftertrialorsubm issionofacasefor
decision"

McDuffie v. Los Angeles County Metropolitan Transit
Authority (2002) 67 CCC 138 (appeals board en banc)

w
w

w
.b

ra
d

fo
rd

b
ar

th
el

.c
o

m

253

F:
• significantly relevantsub rosaserved justpriortoM S C
• W CJordereddevelopm entofrecordbeforetrial

I:should developm entaw aituntil"aftertrialorsubm issionof
acasefordecision"?

H: no

R : “ T hetrialjudgew ouldbefacedw ithm edicaland
vocationalopinionsgreatly atoddsw iththesubrosa
evidence,and now ay toreconcilethetw oabsentareopening
oftherecordundersections5701,etseq.T hedelaysofw hich
applicantcom plains… w ouldonly beexacerbatedby such
events."

Babbar v. WCAB (2014)79 CCC 1525(w ritdenied)
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Doctor demonstrably biased...

1. notsubstantial

2. noreasonablehopeofcorrectingviasupplem ent

"regularphysician"ok!

Agaronyan v. Regents, University of California, 2011 Cal.
W rk.Com p.P .D.L EX IS 561
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Extent of Development?

L im its:

Canon3(B)(7)oftheCA CodeofJudicialEthicsstatesthat
"ajudgeshallnotindependently investigatefactsina
proceedingandshallconsideronly theevidence
presentedorfactsthatm ay beproperly judicially
noticed.T hisprohibitionextendstoinform ationavailable
inallm edia,includingelectronic."
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F:
• IM Eassigned
• W CJcontactedIM E(tw ice)aftercasew as

subm itted forassistance

H:naughty
R :
• Canon3(B)(7)
• denialofdueprocess(partiescouldn'tcross-exam

doctorreissuesraisedby W CJ)

Fremont Indemnity Co. v. WCAB
(Zepeda) (1984)49 CCC 288
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F:

• issue=enoughdoctorsw illingtotreatEEw /inM P N

• ER provided listofdoctorsfrom w hichEEcould choose

• W CJcontacted4 todeterm ineavailability

• ruling:insufficiently available;EEbreaksoutofM P N

H: rem anded

R : W CJm ay notconductinvestigationoffacts

m usthavepartiesproducetheevidence

Ponce de Leon v. Barrett Business Services, Inc. (2012)40
CW CR 73 [2012 Cal.W rk.Com p.P .D.L EX IS 153]
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CONTRAST

• oktotake"judicialnotice” ofM P N list

• onDW C w ebsite

Clifton v. Sears Holding Corp. (KMart Corp.), 2012 Cal.
W rk.Com p.P .D.L EX IS 1

oktoconductinvestigationif:

1. partiespresent

2. partiesrequested
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F:

• EEnow heretobefound

• W CJorderedpartiestoretainP Itofind

H:rescinded:

R : noauthority

Rodas v. Kellermeyer Bergensons Services, 2014
Cal.W rk.Com p.P .D.L EX IS 470
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Evidence from Other Cases
Found am edicalordepofrom anothercase?

S ubm itintoevidence...

N O T !

adm issionw oulddeny dueprocesstootherparty
(can'tcross-exam ine)

Butw hatifyou setdoctor/deponent'sdepo?

Costa v. Hardy Diagnostic (2006)71 CCC 1797(appeals
boarden banc) 261

POST-MSC EVIDENCE TO
REBUT UNANTICIPATED

TESTIMONY
F:

• EEtestifiedreforgottenbody parts

• Defofferedpost-trialevidenceofrethosebody parts

I:adm issible?

H: yes

R :

• need forevidenceonly cam eaboutb/cof

• EE's(surprise)testim ony

Kuykendall v. WCAB (2000)65CCC 264
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F:

• adm ittedinjury

• EEtestifedattrial:nohandstrength

• w ifetestified:m em ory loss,problem sw riting,unable
toshow er,w atchkidsetc

• subrosacontradictedall

I: adm issible?

H: yes
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R :

• falsetestim ony= surprise/unanticipated

• falsehistorytodoctorsrenderedreports
insubstantial

• givennoreportcouldbereliedon,W CAB m ust
ensurereview ofsubrosaby doctors

U pshot?
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W CAB w illbalanceunfairnessofsurprise

vs

N eedtodiscloseby M S C

IFfalsetestim ony couldhavebeenexpected,undisclosed
im peachm entevidence= disallow ed

M/A Com-Phi v. WCAB (Sevadjian) (1998)63 CCC 821

w
w

w
.b

ra
d

fo
rd

b
ar

th
el

.c
o

m

265

DISCLOSING MED EVIDENCE
@ MSC

L istitorloseit

(orbegforforgiveness)

L C 5502(d)(3)3)Iftheclaim isnotresolvedatthe
m andatory settlem entconference,thepartiesshallfilea
pretrialconferencestatem entnotingthespecificissuesin
dispute,eachparty sproposed perm anentdisability rating,
and listingtheexhibits,and disclosingw itnesses.Discovery
shallcloseonthedateofthem andatory settlem ent
conference.Evidencenotdisclosedorobtainedthereafter
shallnotbeadm issibleunlesstheproponentofthe
evidencecandem onstratethatitw asnotavailableorcould
nothavebeendiscoveredby theexerciseofduediligence
priortothesettlem entconference.
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Report is listed on pretrial conf
statement...

...butdoesn'texistyet!?!?

Adm issible?
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Redo Beach v. WCAB (Levick)
(1997)62 CCC 341 (w ritdenied)

F:

• doctorappointm entlistedatM S C

• appointm entoccurredafterM S C (earliest
available)

• oppositionhadtim etoobtainrebuttal(no
prejudice)

H:adm issible
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Contra

DCA:

• justb/cnoprejudicetoaparty doesN O T
=adm issibility

Bestbet: argue...

• evidencew asunavailable&

• couldn'thavebeentim ely obtainedviadue
diligence
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It's confusing

M edreportlistedonP T C statem ent(butnotcom pleted
by M S C)isn'tautom atically:

• inadm issible

• adm issible
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Don't press your luck!
• 2006eval

• M S C =2009

• reportnotyetavailable

H:inadm issible

R :

• nogoodcause

• noshow ingofduediligence

• noobjectiontoDO R

Barajas v. Chocolates Ala Carte, 2009 Cal.W rk.Com p.P .D.
L EX IS 635
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ID'ing Witnesses @ MSC

M ustidatM S C...notprior

Don'tid...you getnotestim ony
unlessshow :

• W w asunavailable,or

• duediligencew ouldn'thave
w orked

T rueofIW ....m ustbelisted...or
else!
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Be specific!

 "CustodianofR ecordsandCo-Em ployees,and
S upervisors”

 "R epresentative”

 "R ebuttalW itnesses”

 "Any otherP ertinentW itnessesnecessary tothis
case”

 "Applicant'sS upervisor"

N O T sufficient

Can'tcorrectattrialtim e
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What are they going to say?

N oneofyourbusiness!

F:

• VR expertlistedby nam e

• statem entclaim ed hew ouldtestify reLeBoeuf

• attrialadm itted:*servicesw eresoughtafterM S C

• m etw ithIW post-M S C

• preparednoreport

• W CJsaid"N ope"

• R :violatesER 'sdueprocess
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WCAB/DCA said..."ER, you
lose!"

R :

• L C 5502 requiresnam eofW ...nothingm ore!

• noneedtodisclosecontentsoftestim ony

• giventhatdisclosureisn'tnecessary,later

creationoftestim ony isok

HO W EVER ...
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"No sandbagging allowed"

AtM S C W CJcan

• orderdepos

• m akeordersreadm issionofevidence

T hus,ER shouldaskfor"sandbagging"rem edy:

1) opportunity toobtainrebuttal

2) opportunity todepose

3) "excludethew itness'stestim ony asantitheticaltothe
aim offruitfulsettlem entdiscussions"

Grupe Co. v. WCAB (Ridgeway) (2005)70 CCC 1232
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How it works down at the
board

F:
• IW revealedDFEC theory atM S C forfirsttim e

• id'd expertbutoffered noreports

H:
• discovery onDFEC notclosed
• ER allow edto:obtainow nexperttakeIW 'sexpert'sdepo

Schrodt v. Shortridge Young Dental Laboratory, 2009 Cal.W rk.
Com p.P .D.L EX IS 179

N O T E:
• notm uchofaproblem w ithVR experttestim ony since1/1/13...
• ...canyou guessw hy?
• (HIN T : L C 5703(j))

w
w

w
.b

ra
d

fo
rd

b
ar

th
el

.c
o

m

277

May I borrow that?

• Didn'tlistaw itness(suchasIW )?

• AA didlistIW ?

• N ow orries!

Dole Bakersfield v. WCAB (Arguelles)

(1998)63 CCC 698
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F:

• AA listedIW

• ER listed3 others(notIW )

• attrial,AA subm ittedcaseontherecord

• ER tried tocross-exam IW

• W CJsays"nope"...you didn'tlistIW

DCA says,"W R O N G"
R : L C 5502 perm itsusingeachothers'W s
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Revealing Sub Rosa at MSC
it'sabalancingact

W antto:
• surpriseIW w henliesattrial
• avoidhavingsubrosastricken
• M U T U A L LY EX CL U S IVE

GEN ER AL R U L E#1:
availablebeforeM S C

+
notdisclosedatM S C

=
notadm itted
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GENERAL RULE #2

sub rosaobtained afterM S C

+

ER failstodem onstratew hy sim ilarevidence
could nothavebeenobtained priortoM S C

(and thusdisclosed atM S C)

=

notadm itted
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GENERAL RULE #3

subrosanotdisclosedatM S C

+

"unanticipatedtestim ony"thatcan

rebutsurprisetestim ony

=

likely adm issible

T R U ER U L E:

a. how tickedoffW CJis

b. w hom adeW CJm oreunhappy
282
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Be Specific
Gotlotsofrecords?

ID w ithspecificity (atM S C)
“Allreportsfrom DrX ”

or
“Allrecordsfrom Kaiser”

N O T =
ok

(unlessAL L = relevant)

S eeDW C/W CAB P olicy and P roceduralM anualprovides
thatreceiptandretentionofvolum inoushospitaland
m edicalrecordscreateastorageproblem and m akereview
by theappealsboarddifficult.S oitdiscouragesparties
from filingunnecessary orduplicatedocum ents.
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Exercised "due diligence"?

• R ecordsstill notavailableasofM S C?
• L C 5502(d)(3)says"now orries"

P R O BL EM : "duediligence"notdefined!

Getready forafight!
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Want the records admitted?
It'sYO U R jobtoprove"duediligence"

"[W ]henaparty appearsattrialandasksthe[W CJ]
toperm ittheintroductionofevidencew hichw asnot
disclosedatthetim eofM S C,theparty m ustexplain
eitherw hy theevidencew asnotearlieravailableor
w hy itcouldnothavebeendiscoveredintheexercise
ofduediligence.”

“ or” = and

San Bernardino Community Hospital v. WCAB
(McKernan) (1999)64 CCC 986
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Trouble Getting Evidence In

Knew ofdefectsinreportsasofM S C?

Didnothingaboutit?

EX CL U DED!
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F:

• 3/16Q M E

• tw osupplem entals: nochangedopinion

• 10/16: AA filedDO R

• ER objected:w antedtotakeQ M Edepo

H:nope

R :partieshavean"affirm ativeduty"toaconducta

"reasonableandtim ely investigation"...

Galindo v. American Medical Response, 2017Cal.W rk.
Com p.P .D.L EX IS 88
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...which reminds me

W henisthebesttim etosetAM E/Q M E'sdepo?

A lotearlierthanyou think!
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Successful efforts getting
evidence in!

aka

How m uch"duediligence"isneeded

1. m ustbe"reasonable” (w hateverthatm eans!?!?)

2. neednotshow thatallpossiblediscovery efforts
w erefully exhausted
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Successful efforts getting
evidence in!

F:

• DO H 1999

• depo:testifiedCT S beganoneyearpost-DO H

• trial:testifiedproblem sbeganin2000 (and got
w orseuntilleftfortreatm entin'01)

• post-trialER conducted a"m astertrace"finding

• EEbegantreatm entim m ediately after1999
DO H
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I:

• canrecordbereopenedtoallow evidence
subsequently obtainedcontradictingEE's
depo/trialtestim ony?

H: yes w
w
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"T heW CJandW CAB concludedduediligence… w asnotshow n
because[ER ]failedtoexplainw hy the… recordscould nothavebeen
discoveredbeforethe[M S C]...How ever,[ER ]pointedoutthe
m edicaldiscovery beforethem andatory settlem entconferencew as
basedon[IW 's]depositiontestim ony.

W hile[ER ]couldhaveperform eda"m astertrace"beforethe
m andatory settlem entconference,anditm ay bebetterpracticeto
routinely checkallpossiblesourcesofinform ation,itw as
reasonabletorely on[EE's]depositiontestim ony andthe
appropriately discoveredm edicalrecordw hichappearedtobe
straightforw ard.

Gelson's/Arden Group v. WCAB (Baez) (2003)68CCC 1772 (Courtof
Appealopinionunpublishedinofficialreports)
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No playing games

F: m edreportdisclosedatM S C

BU T

reportnotpreparedb/cIW failedtoappear

H:adm issible

R : IW shouldnotbenefitfrom herfailuretoappear!
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New problems need new
approaches

F:

• IW deported toM exico

• testifiedviaphone

• ER objected (forfirsttim e): ID notverified

H:w ifeallow edtotestify (eventhoughnotlistedatM S C)

R : b/cissuenotraiseduntiltrial,need fortestim ony could not
havebeendiscoveredvia"duediligence” pre-M S C

Vargas v. Becker, Becker Construction, 2017Cal.W rk.Com p.
P .D.L EX IS 276
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Cures are ok...new is not
(necessarily)

L otsofM L reportingrequirem ents...

1. substantivedefectasofM S C?

m ay not"cure"absent"goodcause"

2. proceduraldefectasofM S C

ex notsigneduntilafterM S C – “ cure” ok

ex.L C 139.3 declarationnotsigneduntilM S C

post-M S C "cure"ok!
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Cures are ok...new is not
(necessarily)

substantivenotoktocure

vs

proceduralnot

W hy?

S ignature,declaration,etc

N O T =

new "evidence"...
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BUT why aren't
parties required to be

fully prepared?

Espif

a) they filedDO R ,or

b) failedtoobjecttoDO R

Doesn’tseem fair

(it’sw orkers’ com pensation— getoverit!)

w
w

w
.b

ra
d

fo
rd

b
ar

th
el

.c
o

m

297

DonaldBarthel,Esq.

Bradford& Barthel,L L P

2518 R iverP lazaDrive

S acram ento,CA 95833

(916)569-0790

dbarthel@ bradfordbarthel.com
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Don’t Forget

• Certificatesw illbeem ailed tom orrow.

• Accesstoday’sP P T atw w w.bradfordbarthel.com

• Didyou subm itaquestionw edidnothavetim eto
answ er? A responsew illbeem ailed.

• A videorecordingoftoday’sW ebinarw illbepostedon
ourw ebsite.

• Don’tforgettoregisterforournextW ebinaron
February 14that12pm w ithDonaldBarthelon“ T R IAL
T IM E,P artIII”.
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