Fair Employment & Housing Act
132
OVERLAP

By Donald Barthel
Bradford & Barthel, LLP

Before we get started...

Sign up for the B&B BLOG!

Are you overpaying PD?

.
Cell (916) 996-1263

www.bradfordbarthel.com




kidding me...?

H
curmLEs BELARKND

We have received your letter requesting a supplemental report on CEEENEE— . Y ou
want me to outline the whole person impainment value per the AMA Guidelines.

1 am sure you mean well. In spite of that, [ think we have 2 slhight misunderstanding h=re
It is true thet the new laws in SB 899 mandate a whole person impairment value.
However the law is silent on the question of who should prepare this calculation.

At one of my educational conferences, I was advised by one of the disability raters fror
Sacramento that doctors should not attempt this. They interpret the measurements poorly
and frequently the raters have to perform new calculations.

For this reason I'm glad to defer this function to someone who is better qualified than I

Sincerely,

Eliadir B Crands
Charles B. Clark, MD., I.D
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Bradford & Barthel’s
Rating & File Consultation
Services

“When You Need More Than Just A Rating”
Donald R. Barthel, Esq.
W: (916) 569-0790
C: (916) 996-1263
F: (916) 973-1592

“Correcting PD One Report at a Time”
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Misapply the AMA Guides for
“Fun & Proflt”

Disability
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EEERRREREE

Thousands of reports analyzed
Statewide

Dossier maintained

Quick turn-around
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Fair Employment & Housmg Act

Dept of Fair Employment & Housing

http://www.dfeh.ca.gov/DFEH/default/
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| gotta know...

SB 2277
SB 228?
SB 8997
SB863
Almaraz/Guzman?
Ogilvie?

...and now FEHAI!!!
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We'll figure this out...
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Why does a great
WORKERS COMP ADJUSTER
like you...
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....need to know FEHA?

www.bradfordbarthel.com

FEHA DANGERS LURK
EVERYWHERE!
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LURKING FEHA DANGERS. .. [&

EXAMPLE
Facts:
1. IW claims back injury lifting a box
2. Reports first thing Monday am

3. Investigation: co-ee witnessed injury
Sunday afternoon

4. Adjuster timely denies
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LURKING FEHA DANGERS... [
EXAMPLE

ER looks for some WA
ER: “Anything | should do?”

Adjuster: “Nope. Claim denied. All benefits
denied. Just get ready for WCAB trial.”
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Don’t YOU

GIVE ADVICE!
ONE “the Denial notice tolls workers comp obligations”
TWO “you may have obligations under other laws”
THREE “I'm not a lawyer”
FOUR “Feel free to:
* contact Dept of Fair Employ. & Housing
(phone number in ‘Help in Returning to Work’ pamphlet)

El
* consult an attorney I! 1
»
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LURKING FEHA DANGERS...
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LURKING FEHA DANGERS...
EXAMPLE

denial notice tolls wc obligations

BUT FEHA does not distinguish between:
industrial

VS.
non-industrial injuries
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EXAMPLE

If IW’s injury gives rise to disability

and

IW asks ER for an accommodation...

ER must evaluate request
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TRESS/

What
California’s air
mployment &
ousing
ct

FEHA (Gov. Code 12900 et seq) is the
leading state civil rights law in the nation.
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DFEH Complaints in 2015 — 66,288

Disability — Mental and Physical

Sex — Gender

Race

Age — 40 or Over

Sexual Harassment

Family Care or Medical Leave (CFRA)
Genetic Information of Char.

Medical Cond. — Cancer/Genetic Info.
Color

National Origin

Assoc. with Member of Protected Class
Other

Ancestry

Sex — Pregnancy

Sexual Orientation




HOW MUCH

Green v. State of California
(Super.Ct.No. RCV 60816)
FACTS:
 correctional facility EE
* long term care for:
non-aoe/coe Hep C
&
2 aoe/coe back injuries
job description: heauvy lifting
common practice: have inmates do heavier work
Interferon treatments (for Hep.) caused fatigue
physician: light duty; ER accommodated
‘99, injury:
* restriction: light duty
* later placed on leave b/c light duty limited = 120 days
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FACTS:

- released to full duty for back injury
- needed light duty for Interferon

ER: “EE doesn’'t meet ‘heavy lifting’
qualification”

ER commences disability retirement

EE files complaint w/DFEH

www.bradfordbarthel.com

10



Compensatory

Punitive

www.bradfordbarthel.com

$2,000,000 was
Reduced to...
$1.8 million

You can...

...worry now!

www.bradfordbarthel.com
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Reason for damages...

(1) ER didn't discuss EE's ability to perform his job w/ him
(2) ER made a unilateral decision
(3) No attempt to evaluate:
*availability, and
*effectiveness of job accommodations
(i.e., reasonable accommodations)
Testimony revealed:

EE had effectively W i limitations for years!
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Here’s the rest of the story on
Green...
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The employer got VERY lucky...
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Green v. State of California
S137770 (8/23/2007)
CA S Ct.
Facts:
7/00= EE full-duty work

RTW coordinator reviewed EE'’s w.c. file; wc doctor
approved only light-duty

Informed EE: if not cleared for full duty, can't RTW

Trial judge did not admit WCJ's ruling or w.c. doctor's
report recommending light duty

CA S Ct: (4-3 vote)
Burden of proof on EE to prove:
“can perform the essential functions of the
job with or without reasonable accommodation”

www.bradfordbarthel.com
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Green v. State of California

"FEHA prohibits discrimination against any
person with a disability but...allows the
employer to discharge an employee with a
physical disability when that employee is
unable to perform the essential duties of
the job even with reasonable
accommodation."

www.bradfordbarthel.com

HISTORY LESSON

FEPA — originally the “Fair
Employment Practices Act”
“Rumford Fair Housing Act” enacted

FEPA & Rumford Act combined,
resulting in...
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FEHA

Aim;:
Protect Californians from

Employment
&
Housing Discrimination

www.bradfordbarthel.com

DISCRIMINATION

1/01 Changes: Prudence K Poppink Act

CA'’s version of Americans with Disabilities Act
(“ADA")...

... on steroids!
(Gov Code 12926.1)

www.bradfordbarthel.com
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Expressly provides ADA is a “floor”

12926.1(a)...Although

even prior to passage of the federal act,

www.bradfordbarthel.com

FEHA (CA) vs ADA (fed)

FEHA predates ADA

FEHA amended (1992) to look like ADA
» strengthened FEHA where weaker than ADA
» retained FEHA where stronger than ADA

Pleading ADA and FEHA?
Cts often interpret laws using same analysis

www.bradfordbarthel.com
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. have a written discrimination, harassment
and retaliation prevention policy

b. distributed policy to all Ees
c. with an acknowledgment of receipt
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BAD IDEAS!

BETTER IDEA!
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can’t

39



40



41



42



43



44



45



46



a7



48



49



“Our company has a policy that modified
work is not offered after 90 days.”
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“Our company does not offer temporary
transitional light-duty assignments for
more than 60 days.”
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That's going to leave a mark!
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“You're Fired!”
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“You're Fired!”
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