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Start Investigating — Trial?

“always on my mind”

Investigation

Review any meds

¢ Call employer

* Review any claim forms AI’I leads to

* Call applicant, if what’s needed to
unrepresented set the case for

* Check coverage dates trial
* Obtain ISO
* Subrosa

¢ Statements

www.bradfordbarthel.com

Claims & DA ~

What to look
for during
investigation

for trial prep:

Prior injuries

Pre existing injuries
Industrial causation
addressed

SDT any record

www.bradfordbarthel.com
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Employer contact by claims —

Facts of claim
Name & info of contact
Witness names and all info

DOK, DOI

Still employed /terminated/date
of determination and why

Job description

Personnel file

Wage statement

www.bradfordbarthel.com

All answers can lead to
AQOE /COE DEFENSES for

Trial

www.bradfordbarthel.com
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Always preparing for Trial when

considering Denial

Statements

W
hane nvestigator take
aremen ne e
all discoverable
* If DA takes statements
— privileged as worl
product

records ASAP

www.bradfordbarthel.com

Applicant Statement:

Claims call to applicant, if unrepresented,
during 20 day delay

* App is less guarded & will talk more at the
beginning of the claim, if inexperienced in

WC.

* Be nice, friendly & caring...build trust

www.bradfordbarthel.com
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Explore

DOI.’ fqu 2 Body parts Witnesses Empl DOK
injury
Who rptd to, Convo in detail Terminated, N r:rlvo;‘edrdr.,
when when appl rptd 0% - he accresses,
ow long
LG (e All prior injuries el Signed release
WC claim P I employment 9

Supervisor info.

www.bradfordbarthel.com

Responses lead to more Discovery
and possible Defenses for Trial

* Documents are available
* Memories are fresh
WHY ARE YOU Witnesses are available
GATHERING * Personnel file should be available
ALL OF THIS * Employer still in business
(N FOLUREOINE S « Applicant has not obtained counsel

SO EARLY ONZ2 yet & has not been educated by

atty yet to not answer or trust the
big bad insurance co.

www.bradfordbarthel.com
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“Always Preparing for Trial When We
Have a Denial”

Get to Trial Quickly!

www.bradfordbarthel.com

Now...Referral to DA

* SEND - your notes, ISO, all meds/pleadings, delay/denials ltrs,
investigation results, SDT records, witness & employer contact info,
any settlement authority !

e DISCUSS WITH DA
a. POA
b. DISCOVERY

. Depo
* SDT records
® Statements
*  Subrosa
EMPLOYER EXPECTATIONS
* Settle quickly — have authority?
e Fraud/trial2
° Is employer aggressive, angry, credible?

www.bradfordbarthel.com
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WHAT’s NEEDED

@ MSC [Pretrial Conference
Statement] To set the case for trial:

WITNESSES
Employer
witnesses

Expert
witnesses

www.bradfordbarthel.com

WHAT’s NEEDED (cont’d)

www.bradfordbarthel.com
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WHAT’s NEEDED (cont’d)

ALWAYS ON MY MIND

ISSUES/ARGUMENTS

www.bradfordbarthel.com

We must educate the employer re:

qoing to trial iy
B EPUCATES

(3]
* They may need to assist

* Investigator /DA going to worksite fo inspect & speak w/ witnesses

* They must understand —

* Provide all required documents (many don’t keep records or respond)
e Trial prep is time consuming

* DA needs to prepare witnesses for trial for direct & cross x

* Employer rep sits in on trial (could be days, spread out over months)

* Witnesses may need to spend hours or days @ court to testify & will
miss work

[Some employers refused to participate or produce their employees due to
cost & missed work.]

www.bradfordbarthel.com
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Life’s Not Fair.
Get used to it.

www.bradfordbarthel.com

“To Try or Not To Try”

* ALWAYS CONSIDER —
* Credibility of our witnesses
* Medical evidence
* Strength of denial/defense - AOE/COE
* Denial timely2 English & Spanish?
* Subrosa film — of any value?
* Availability of witnesses
* Always consider $$55$3585598%
(exposure)

VS.

www.bradfordbarthel.com R I S K




CAN WE WIN?
RET’S

OUR
DEFENSES

www.bradfordbarthel.com

CONSIDER =

* Are statutes & cases
favorable to our facts?

yNOl= /COE * Are our witnesses favorable?

* Do the medicals support our
defense?

* Does appl appear credible?

www.bradfordbarthel.com
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EVERYONE

What are some of the AOE/COE defenses
we use to deny cases?2?

www.bradfordbarthel.com

AOE/COE DEFENSES

. Arise out of work?
Coming and going rule
Post-termination defense
. Applicant not cooperating w/ 90 day investigation

Initial aggressor

Bunkhouse rule
Horseplay defense

Psych/good faith personnel action

1
2
K
yil
3
6. Intoxication defense
7
8
9
1

0. Voluntary recreational participation in off duty

www.bradfordbarthel.com
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Injury AOE/COE
(LC 3600)

2 Prong Test =
Injury must...

1. "arise out of the employment" (AOE)

* generally meaning proximately caused by job

2. be "in the course of the employment" (COE)

* generally meaning time, place, etc. must relate to job

www.bradfordbarthel.com

Let’s go to (and leave!) work...

Going & Coming Rule: “ordinary commute”
to /from work not w/in COE

O-

Ocean Acc. & Guar. Co. v. IAC (Slattery),173 Cal. 313, 3 IAC 406 (1916);
% Hinojosa v. WCAB, 8 Cal.3rd 734, 37 CCC 734 (1972)

www.bradfordbarthel.com
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Going & Coming Rule:

Why “ordinary commute” excluded?

Theories?

www.bradfordbarthel.com

Going & Coming Rule:

many, Many, MANY exceptions!

a) Special Mission/Errand Rule: If ER requests that EE

make a special trip as part of his commute, or
imposes some other special condition on the
commute, the "special mission/errand" removes
commute from going and coming rule

www.bradfordbarthel.com
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Going & Coming Rule exceptions:

b) Commercial Traveler Rule: EE on a business trip
(a form of special mission) is COE during the
entire trip.

Wiseman v. IAC, 46 Cal.2nd 570, 21 CCC 192 (1956)

www.bradfordbarthel.com

POST TERMINATION INJURIES
(LC3600(a)(10)

* PURPOSE

* Protects employer from retaliatory claims &
fraudulent claims.

14
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CT CLAIMS

* Many AAs file CT claims to try to overcome this defense &
often prevail, as an exception to LC3600(a)(10)

. Cases hold that medical records must o}mr)' show evidence
of a pre-termination injury & do not need to address
causation as industrial (Falkner, 69 CCC 1161)

. Industrial causation may be established by subsequent
post — employment medical reports (Mason, 62 CCC

1275)
www.bradfordbarthel.com

POST TERM (Cont’d)

BURDEN -
* Employee must prove:

* Employer had proper knowledge of injury prior to
termination/layoff

and /or

* Medical records that exist prior to termination that
evidence an injury or aggravation of preexisting
condition.

www.bradfordbarthel.com
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Burden then shifts to employer:

ARGUE -
* Not rptd to a supervisor or manager

* Appl did not report a work injury just b/c he told
supervisor his “back was hurting” (fact intensive
but worth taking to trial)

* No medical records prior to termination

www.bradfordbarthel.com

INITIAL PHYSICAL AGGRESSOR
[LC 3600(a)(7)]

Can you say “swearing contest’?

www.bradfordbarthel.com
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INITIAL PHYSICAL AGGRESSOR

TEST: Was there a “reasonable perception of real, present and
apparent threat of bodily harm”?
(Hayward Unified (NORDSTROM) 56 CCC 286)

Let’s break that down...

2 prongs: (1) subjective perception of threat,

(2) objectively reasonable perception

www.bradfordbarthel.com

INTOXICATION DEFENSE

2 PRONG TEST:

* 1% prove intoxicated

* Can be hard to do w/out breathalyzer or blood test if
appl is not taken to the ER

AND

* Intoxication caused the injury

Emplr witnesses can try to testify to appl behavior &
appearance seemed intoxicated (impaired judgment or

slowed reaction time)
www.bradfordbarthel.com
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EXAMPLES

* Appl is intoxicated but a box from a shelf fell on appl &
caused the injury. The intoxication did not. The claim was

found compensable.
VS.

Applicant is intoxicated and slips & falls at work b/c he is
intoxicated. Not compensable.

O]

Employer provides alcohol after workday ends. Mgrs,
owner & employees drink, talk, play cards @ the office.
Employer & employees provided alcohol & kept it @ the
office. Appl was drunk, drove home & died. Appls
beneficiaries prevailed in a death claim.

www.bradfordbarthel.com

BUNKHOUSE RULE
RULE:
When living quarters are provided by ER, injuries

suffered while making reasonable use of premises
are compensable.

(Aubin 25 CCC 217)

www.bradfordbarthel.com
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BUNKHOUSE RULE

Ex : Employee dives 3 stories into 14’ pool after
$20 bet w/supervisor

-not AOE/COE
Reason?

Please tell me you know....!!

(Leffler (Dec'd) 9 CWCR 224, 46 CCC 1135)

www.bradfordbarthel.com

BUNKHOUSE RULE

Waitress worked late; scheduled

for early am shift

-ER allowed IW to sleep on premises & fire broke
out, killing employee

Held: death by fire compensable ,~, f b

www.bradfordbarthel.com
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BUNKHOUSE RULE

Corollary to Going & Coming...

...if job requires living on premises,
you're NEVER “Going & Coming”

Ex. Lumberjack X ‘

x. Lumberjacks ‘@D«A
Ex. Fire Fighters ; qrﬁ‘
Ex. Apt. Mgr W

www.bradfordbarthel.com

HORSEPLAY

: ER condoned, Kool-Aid thrown in face

(Helm 32 CCC 14, p. 21)

: Dove 3 stories into 14’ pool after $20 bet

w/supervisor

-not coe/coe

(Leffler (Dec'd) 9 CWCR 224, 46 CCC 1135)

www.bradfordbarthel.com

9/21/2015

20



9/21/2015

CLAIMSH

www.bradfordbarthel.com

What's a “psych injury”?

It's not:

Anger

Hurt feelings

Dislike for ER /Co-EEs

www.bradfordbarthel.com
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PSYCH CLAIMS must:

1. Meet basic LC 3600 requirements for
compensability (aoe/coe), and

2. Meet the higher LC 3208.3 standards for
compensability — predominant cause.

www.bradfordbarthel.com

PREDOMINANT CAUSE/ACTUAL EVENTS
OF EMPLOYMENT

“predominant”?

work factors are greater than 50% of the

causal factors

www.bradfordbarthel.com
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Defense can raise affirmative defense(s):

. not employed 6 months (save “sudden and
extraordinary” event), and /or

. post-term, and/or

. injured caused by “nondiscriminatory good
faith personnel action”

To be continued...

www.bradfordbarthel.com

VIOLENT ACTS — SUBSTANTIAL CAUSE

EE usually must prove “actual events of employment” were
“predominant cause” of psych injury

Exception:

3208.3(b)(2) — “in the case of employees whose injuries
resulted from being a victim of a violent act or from direct
exposure to a significant violent act, the employee shall be
required to demonstrate by a preponderance of the
evidence that actual events of employment were a substantial
cause of the injury”

“Substantial cause” = 35-40% of causation from all sources
combined [3208.3(b)(3)]

www.bradfordbarthel.com
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Court of Appeal

REVERSES!
1. IW's burden of proving "sudden", and

2. IW's burden of proving "extraordinary”

"Consequently, when an alleged psychiatric injury occurs
within the first six months of employment...the applicant
must demonstrate that a sudden and extraordinary
employment condition caused the injury."”

www.bradfordbarthel.com

Imagine...
You're a retail manager-trained at Home Depot

Lumber falls on your leg in a store aisle

"sudden and ék‘f‘;ad;él‘inary"?
Yep!
Matea v. The Home Depot
144 Cal.App.4th 1441

www.bradfordbarthel.com
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Garcia
*2 month ee
*falls off ladder

*ortho accepted; psych denied (6 month rule)

ISSUE: "sudden & extraordinary"?

"While not particularly strong evidence on extraordinariness,

[Garcia's] testimony was the only evidence...If [SCIF] had presented any
documentary evidence or testimony as to the frequency of falls from ladders
for avocado pickers or how the rates for insuring them reflect[] the common
risk of falls from ladders, then the decision on this issue might have been

different."”
www.bradfordbarthel.com

Difference between Matea and Garcia?

"In Matea...[b]ecause the record contained no evidence
that...occurrences of falling lumber were regular or routine, the court
‘assumed[] that they are uncommon, unusual and totally unexpected
events’...In the absence of any contrary evidence, the court held that
Matea had satisfied his burden of proving that his injury was the result
of a sudden and extraordinary employment condition.”

www.bradfordbarthel.com
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Good Faith Personnel Actions

3208.3(h): “No compensation...shall be paid...for
a psychiatric injury if the injury was substantially
caused by a lawful, nondiscriminatory, good faith
personnel action.”

www.bradfordbarthel.com

What are “Personnel Actions™?

“conduct either by or attributable to management
and includes such things as done by one who
has the authority to review, criticize, demote, or
discipline an employee”

a = ii k]
Larch v Contra Costa County 63 CCC 831

www.bradfordbarthel.com
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“Personnel Actions’?

* Transfers

* Demotions
Include... EETH

* Performance Evaluations

* Disciplinary Actions, including

* Suspensions
* Terminations

+Warnings

www.bradfordbarthel.com

What are “Personnel Actions”?

Do not need to have direct/immediate impact on
employment status-

*Criticism
*Preliminary Discipline

*Progressive Discipline

...all can be covered!

www.bradfordbarthel.com
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“Good Faith’’ 2 Prong Test:

. ER is subjectively acting in good faith “honest and
with a sincere purpose... without an intent to
mislead, deceive, or defraud, and...without
collusion or unlawful design”

2. Obijectively reasonable to outside observer

City of Oakland v WCAB (Gullett) 67 CCC 705,709

www.bradfordbarthel.com

“Good Faith”

But my boss was mean!

e

She yelled at me!
Hey, it happens...

www.bradfordbarthel.com
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“Good Faith”

“Angry criticism and occasional shouting addressed
at work product, standing alone, is not conduct so
outrageous, irresponsible or outside prevailing
social norms as to be called bad faith where there
is no hint of an improper motive or discrimination.”

Metro. Water Dist. v. WCAB (Woo) 69 CCC 1242,
1255-56

www.bradfordbarthel.com
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