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New Cal-OSHA Regulations

• 8 CCR 3205

• Effective IMMEDIATELY

• Applies to all employees unless:
▫ Working from home
▫ No contact with other people

www.bradfordbarthel.com 5

NOTIFICATION
• High Risk Exposure Period

• Method to communicate to employees

• Avenue for employees to communicate hazards

• Establish a “Prevention Program”

• Why are we doing this?

www.bradfordbarthel.com 6
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PREVENTION
• Includes communication about the virus and exposure at 

work

• Accommodation policies for employees at a higher risk

• COVID testing and access

• Require AND provide face masks

• Return to Work? Must wait 10 days

www.bradfordbarthel.com 7

REPORTING – TO EMPLOYEES

• Determine if there are positive tests, who was 
exposed, date of positive test

• Notice to employees exposed

• Make changes to eliminate COVID hazards

www.bradfordbarthel.com 8
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REPORTING – TO HEALTH DEPARTMENT

• Must report any outbreak

• Defined as 3 or more cases in a 14 day period

• MAJOR OUTBREAK – 20 or more cases in 30 
days

www.bradfordbarthel.com 9

TESTING

• If there is an outbreak, then employees at that 
location must be provided testing

• Retest a week later

• Must document positive tests

• Must exclude “COVID cases” from the 
workplace

• Update safety policies

10
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CONTRADICTIONS
• Employee Information – sometimes (see sections 

(c)(9)(e), (c)(3)(c), (c)(3)(B)(3)

• CDC says you can return to work with a negative 
test – OSHA regs say a negative test cannot be 
required

• Outbreak – different for OSHA and Workers 
Compensation

www.bradfordbarthel.com 11

WHAT DO YOU DO NOW?

• Screen Employees for “COVID symptoms”

• Determine the extent of the “exposed 
workplace”

• Provide testing to exposed employees

• Establish workplace specific policies 

www.bradfordbarthel.com 12
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COVID-19 Numbers

• account for 11% of all claims

• COVID-19 deaths = 42% of all death claims

• 60% = over 55 y/o

www.bradfordbarthel.com 19

COVID-19 Numbers

• half overall = public safety or health care workers
• 10% overall = food-related jobs (restaurant EEs & 

food manufacturers)
• courier services claims increasing:

▫ 2,000 - in Oct & Nov

• since 3/19 stay-at-home order, non-COVID-19 
claims down 23%

www.bradfordbarthel.com 20
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Uber, Lyft & DoorDash
are ready for a fight!

Don't like our proposed bill?

2020 Ballot Initiative
Geared up for most expensive ballot initiative campaigns in CA 

history:

$90 million (Uber, Lyft, DoorDash=$30 each)
$10 Postmates
$10 Maplebear (parent co of Instarcar)

www.bradfordbarthel.com 21

Proposed bill not backed this session
Assemblywoman Gonzalez Twitter:

“Billionaires who say they can’t pay minimum wages to 
their workers say they will spend tens of millions to 
avoid labor law...Just pay your damn workers!”

www.bradfordbarthel.com 22
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Why were the big girls & boys like 
Uber and Lyft willing to fight so hard?

Industry experts estimate:

30% savings on labor costs by classifying their 
workers as independent contractors

That's a lot of rides and food delivery!

www.bradfordbarthel.com 23

Proposition 22 passes 11/2020

app-based drivers = ICs

overrides AB 5 as it applied to app-based drivers only

www.bradfordbarthel.com 24
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app-based drivers=

workers who
a) provide delivery services on an on-demand

basis through a business’s online-enabled 
application or platform or

b) use a personal vehicle to provide 
prearranged transportation services for 
compensation via a business’s online-enabled 
application

www.bradfordbarthel.com 25

Who?

Uber
Lyft

DoorDash
Instacart (Maplebear, Inc.)

Postmates
Etc!

www.bradfordbarthel.com 26
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NOT A FAIR FIGHT

• Yes on Proposition 22 received 
$202.97 million

• (most funds a CA initiative 
campaign had ever received)

• No on Prop 22 received $19.75 
million

www.bradfordbarthel.com 27

What else did Prop 22 do?

Classifies drivers for app-based transportation (rideshare) 
and delivery companies as ICs not EEs unless company:
• sets drivers’ hours
• requires acceptance of specific ride and delivery requests, 

or restricts working for other companies
• workers not covered by various state employment laws 

(min wage, overtime, unemployment ins, w/c)

www.bradfordbarthel.com 28
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What else did Prop 22 do?

Instead, ICs entitled to other benes—including
 min earnings
 healthcare subsidies, and
 vehicle ins

• Restricts certain local regs of app-based drivers
• Criminalizes impersonation of drivers

www.bradfordbarthel.com 29

COVID & Exclusive Remedy
Brooks v. Corecivic of Tennessee LLC (2020) 85 CCC 843

F: 
• claim of negligent supervision and intentional infliction 

of emotional distress
=

• "defendant failed to protect its employees from COVID-
19"

H: dismissed claim

www.bradfordbarthel.com 30
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R: barred by the exclusive remedy rule

• though pandemics are uncommon, doesn't 
mean ER's response fell outside the risk 
inherent in the employment relationship

• obligation to provide a safe and healthful 
workplace is inextricably part of comp 
bargain

www.bradfordbarthel.com 31

Lien SOL
Ross (Dec'd) v. Therma Corporation

2020 Cal. Wrk. Comp. P.D. LEXIS 251

F: 
• $2.1 million lien filed > 18 months after DOS were provided
• record contained several pleadings in which ER referred to a 

lien filed by LC

I: barred by SOL?
H: barred by SOL [LC 4903.5(a)]

www.bradfordbarthel.com 32
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R: no evidence ER

• knew of LC's error

• waived the defense, or 

• engaged in conduct w/intention of causing LC 
to believe that it had filed, or

• knew of LC's error, or

• caused LC to forego timely filing by LC's 
reliance on ER's conduct or statements 

www.bradfordbarthel.com 33

TD for Terminated EEs
Corona v. California Walls, Inc, dba Crown Industrial Operators

2020 Cal. Wrk. Comp. P.D. LEXIS 256

H: entitled to TD when ER is required by emergency orders 
to shut down due to COVID-19

F: ER accommodated EE's temporary work restrictions for 
a month

• then sent all EEs home per the COVID-19 emergency 
orders

www.bradfordbarthel.com 34
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R: ER must meet the burden of proving TPD EE 
was terminated for "good cause”

• termination was not “for cause”

• inability to accommodate work restrictions did 
not release obligation to pay TD

• EE entitled to TD regardless of whether ER was 
able to provide mod work

www.bradfordbarthel.com 35

Salazar v. Kodiak Roofing & Waterproofing
2020 Cal. Wrk. Comp. P.D. LEXIS 277

F:
• EE offered mod duty
• unable to work b/c undocumented

I: entitled to TD?

H: no

www.bradfordbarthel.com 36
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R:
• b/c EE's inability to work and wage loss not due to 

injury =not entitled to TD
• it would deprive ER of equal protection (con law) if  

req’d to provide more extensive benefits to EE 
ineligible for employment than it would have been 
required to provide to an eligible EE (TD where mod 
duty is available)

www.bradfordbarthel.com 37

Roan v. Department of Social Services
2020 Cal. Wrk. Comp. P.D. LEXIS 266

F: AA wanted to attend psychiatric ML w/EE

I: may he?

H: no

www.bradfordbarthel.com 38
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R: CCR 2023.510, which allows atty to be 
present during "any physical exam”,” 
does not allow presence at psych exam

• per Edwards v. Superior Court of Santa 
Clara County (1976) 16 Cal. 3d 905, 
neither AA nor court reporter may be 
present

BUT: Believe QME not properly conducting 
exam?

=
may record via audio

www.bradfordbarthel.com 39

Alvarado v. Sky Ready Mix Inc.
2020 Cal. Wrk. Comp. P.D. LEXIS 268

F:
• judge stated that the lien claimant was the "bottom of the 

barrel”
• WCJ went on to discredit the billing without having 

reviewed any evidence
• atty claimed he met with WCJ in chambers and asked 

him to recuse himself
• WCJ claimed he didn't recall meeting

I: disqualified?

H: yes

www.bradfordbarthel.com 40
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• allegations of bias uncontroverted
• ex parte communications uncontroverted

TEST: a reasonable person with knowledge of the facts 
could entertain doubts concerning the WCJ's impartiality

SOLELY based on the potential for an appearance of 
bias, LC's petition to disqualify = granted

www.bradfordbarthel.com 41

Credit for Payment of Benefits
Bedi v. San Mateo County Transit District

2020 Cal. Wrk. Comp. P.D. LEXIS 228

F:
• bus driver compelled to take service retirement b/c unable to 

work as direct result of injury aoe/coe
• TD
• receiving pension payments

I: ER get a credit on TD against pension payments?

www.bradfordbarthel.com 42
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H: no credit; pension payments don't preclude TD 
award

R: EE was compelled to take service retirement 
due to aoe/coe

• pension payments do NOT = salary

• pension payments do NOT = earnings 

www.bradfordbarthel.com 43

SJDB o/a 1/1/13
London v. University of Redlands

2020 Cal. Wrk. Comp. P.D. LEXIS 223

F: after p&s, ER term’d EE for cause (sex harassment)
*ER made no offer of mod/alt

I: entitled to SJDB?

H: yes 

R: absent a bona fide offer of reg, mod or alt work, regardless ER's ability to make such an 
offer, and regardless of EE's ability to accept such an offer, EE is entitled to an SJDB
voucher.

(see Dennis v. State of California (2020) 85 CCC 389)

www.bradfordbarthel.com 44
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Unreasonable Delay?
Angulo v. Pacific Coast Tree Experts

2020 Cal. Wrk. Comp. P.D. LEXIS 217

F:
• EE gave notice that he had not received a settlement check for $51,000
• reissued check 22 days after notice
• received 29 days after notice

I: ER's response reasonable?

H: no; ER unreasonably delayed payment 

www.bradfordbarthel.com 45

R: although ER needed to conduct an investigation 
to confirm check was not paid by bank before 
reissuing:

• investigation should be conducted "diligently"
• delay should be corrected "promptly"
• there was no "satisfactory explanation" as to 

why it took 29 days

PENALTY: =10%
=attys' fees of $3,200 [LC 5814.5]

www.bradfordbarthel.com 46
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Serious & Willful

State of California, Dept of Corrections and Rehab v. WCAB (Ayala, Case)
2020 Cal. Wrk. Comp. LEXIS 72 (writ denied)

F: 
• prison guards attacked by gang members
• assoc warden and capt failed to act on memo warning inmates planning 

attack on staff
• Ws testified memo should have triggered investigation and cont'd 

lockdown and cell searches

I: S&W?

www.bradfordbarthel.com 47

H: WCAB: S&W (DCA den review)

R: failure to send the memo to superiors was more 
than a "mere passive failure to act”

• it was indicative of "intentional disregard" by ER 
specific, identified risk to EEs' safety

www.bradfordbarthel.com 48
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ML Process (Rep'd)
Hobbs v. North Valley Electronics Distributing

2020 Cal. Wrk. Comp. P.D. LEXIS 239

F:
• EE filed specific against Employers
• Employers filed CT against Hanover for reimbursement
• Employers attempted requested panel in CT claim

H: Employers may not have panel in CT claim

www.bradfordbarthel.com 49

R: although Employers may file application for the 
injury against Hanover as a "party in interest" [LC 
5501], it's not a party for purposes of requesting 
QME pursuant to LC 4062.2
• b/c Hanover would have liability as sole carrier for 

the CT claim if found compensable, only Hanover 
and EE may request QME panel for CT

• Employers' rights are like a LC's (precluded from 
participating in QME process for CT claim)

• Employers has full discovery rights in specific

www.bradfordbarthel.com 50
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Interpreters

Reynoso v. Catchball Products Corp., RCG, LLC
2020 Cal. Wrk. Comp. P.D. LEXIS 246

F:
• interpreter provided worker w/interpreter services
• later ruled ER did not employ worker
I: is interpreter entitled to reimbursement?
H: yes!

www.bradfordbarthel.com 51

R: per LC 5811(b), interpreter fees that are reasonably, actually and 
necessarily incurred must be paid by the "employer”

• "employer" = any def against whom a claim for benefits is asserted 
based on alleged employment relationship

• holding otherwise would result in difficulties securing interpreters

Do you really believe that!?!?

• all parties benefit from a system that ensures interpreters reliably 
receive payment for their services

www.bradfordbarthel.com 52
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Law Enforcement Do-Gooders
Gund v. County of Trinity

2020 Cal. LEXIS 5542 (CA S.Ct)
F:
• two civilians injured after responding to officer's request to respond 

to 911 call for unspecified help
• filed civil claim "omissions or misrepresentations" re dangers

I: proceed w/civil matter?

H: no; lawsuit barred; WCAB jurisdiction

www.bradfordbarthel.com 53

R: LC 3366: persons assisting officer in “active law enforcement service” at request of officer
= 

w/c from the public entity

"active law enforcement service" includes officer's duties directly concerned with:

enforcing laws
investigating

preventing crime
protecting the public

• omissions/misrepresentations re dangers does not change this:

"Even when [ER] intentionally conceals and misrepresents hazards in order to induce an individual to accept 
employment, [w/c] is the…exclusive remedy."

www.bradfordbarthel.com 54
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Ok...that answers questions about PTD
per LC 4662:
But what about 100% cases achieved without a "conclusive presumption"? Apportionment an 
option?

Acme Steel v. WCAB (Borman)

Facts:
• 100% PTD
• not based on conclusive presumption

Issue: apportionment via LC 4663/4664 available?

Holding: ABSOLUTELY!

www.bradfordbarthel.com 55

Lu v. Oakland Unified School District
2020 Cal. Wrk. Comp. P.D. LEXIS 117

Facts:
• EE getting into park across street from work
• robbed

Issue: compensable?

Holding: no

Reasons:
• robbery occurred during regular commute home
• no special risk exception to going and coming rule apply =not at > greater 

risk of robbery getting into her car than others parked there

www.bradfordbarthel.com 56
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Fraire v. California Department of 
Corrections and Rehabilitation/SCIF

2020 Cal.Wrk.Comp. P.D. LEXIS
Facts:
• WCJ awarded two PTD per LC 4662(a)(1) 

awards for two specifics
• LC 4662(a)(1) “Loss of both eyes or the sight 

thereof.”
• AME: "legally blind”

 60% aoe/coe (30% for each of two specifics)
 40% non-aoe/coe
 WCJ did not apportion despite Benson, LC 

4663

Reason: 4662(a)’s "conclusive presumption" 
that specified disabilities are “total in character”

www.bradfordbarthel.com 57

Fraire v. California Department of 
Corrections and Rehabilitation/SCIF
LC 4662(a) Any of the following permanent 
disabilities shall be conclusively presumed to be 
total in character:
1) Loss of both eyes or the sight thereof
2) Loss of both hands or the use thereof
3) An injury resulting in a practically total paralysis
4) An injury to the brain resulting in permanent mental 

incapacity
b. In all other cases, permanent total disability shall be 

determined in accordance with the fact

www.bradfordbarthel.com 58
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HOLDING (WCAB) LC 4662(a)'s PTD conclusive 
presumption does not preclude apportionment based 

on Labor Code section 4663 and under Benson

REASONING:
“....section 4662(a)’s conclusive presumption 
that certain specified disabilities are “total in 
character” does not establish that such 
conclusively presumed 100% permanent 
disabilities entirely resulted from industrial 
causation.”
• remanded to WCJ apportion "to 

causation principles under sections 4663 
and 4664(a).”

www.bradfordbarthel.com 59

IN THE WCAB's OWN WORDS:
[T]he clear and unambiguous language of section 4663 and 
4664(a) requires that the apportionment of permanent 
disability-be it permanent total disability or permanent 
partial disability-“shall” be based on causation. (citations) 
[apportionment to non-industrial causation applies even 
when effects of injury result in total loss of earning capacity 
and 100% permanent disability].) This plain language 
does not exempt permanent disability that is conclusively 
presumed to be total pursuant to section 4662(a).

www.bradfordbarthel.com 60
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WCAB's concern about hiring disabled 
workers

“[U]nder the dissent’s interpretation of section 
4662(a), an employer who hired an employee with a 
pre-existing loss of the use of one arm or one eye 
would be liable for the employee’s entire 100% 
permanent disability if a workplace injury caused the 
loss of the use of the other arm or other eye."

www.bradfordbarthel.com 61

Marquez v. LA County Employees 
Retirement Association

No. B295673, 11/24/2020
Facts: 
• 20 year public safety officer
• disciplined and suspended 3 times during 

career
• applied for the position of deputy sheriff
• offered the position conditioned on his 

ability to pass psych exam

www.bradfordbarthel.com 62
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psychologist = "unfit"
• took medical leave authorized by psychiatrist
• never RTW
• given nonservice-connected disability retirement 

based on psych
• trial judge: failure to pass fitness exam, demotion, 

and [psych condition caused psychological testing = 
work related

Issue: injury aoe/coe?
Holding: no

www.bradfordbarthel.com 63

Reason: must prove disability:

• arose out of and
• in the course of employment
• and job substantially contributed to disability

“We do not quarrel with the court’s finding that 
Marquez’s injury arose during...employment”

BUT
injury did not arise out of employment

www.bradfordbarthel.com 64
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Reasoning:
• many cases hold injuries occurring while taking tests req'd by ER are work 

related

HOWEVER
• precedents don't aid EE b/c not injured
• during the psych exam or
• by exam

EE suffered psych b/c of ER's decision not to promote him

"That decision, and [EE's] reaction to it, did not occur in connection with [EE's] 
performance of his job duties," the court said.

www.bradfordbarthel.com 65

Don't Get in the Weeds of FEHA
(but it's worth knowing...)

Razon v. Southern CA Permanente
No. B294103, 11/17/20, unpublished

Facts: 
• mental injury claim from assault
• doctor: may RTW if not in facility assailant is located
• ER's transitional work coordinator explained temporary work 

restrictions are accommodated only w/in EE’s current medical 
center assignment

www.bradfordbarthel.com 66
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• EE claimed Fair Employment and Housing Act. CLAIM:
=inability to work at the facility was a disability caused by 
assault
=ER discriminating based on the disability

• settled w/c via C&R: $45,000
=included voluntary resignation w/waiver of monetary 
damages arising directly/indirectly out of employment

Issue: FEHA claim waived?
Holding (2nd DCA): yes

www.bradfordbarthel.com 67

R:
• resignation was voluntary and a condition of C&R
• "consideration" not necessary for written release
• even if consideration were req'd, the court said, C&R conferred a benefit 

that constituted consideration
• irrelevant that ER did not sign it
• a release of non-w/c claims can be effected via separate document, 

independent of w/c preprinted form
• release need not include express reference to FEHA claim to bar it

“The release language in [EE's] voluntary resignation letter clearly 
encompasses causes of action outside [WC] law and, even more specifically, all 
claims arising directly or indirectly from his employment...“Absent any 
admissible extrinsic evidence [EE] intended to exclude his FEHA claims from 
this broad, all-inclusive language, interpretation of the release remained a 
question of law.”
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Psych: "Predominant Cause" & "Actual 
Event of Employment" [LC 3208.3(b)]

Gomez v. State of CA/Dept of Corrections
020 Cal. Wrk. Comp. P.D. LEXIS 135

Facts:
• TB
• H became angry
• H began drinking

=
• arguments + domestic violence
• dx: anxiety & depression

www.bradfordbarthel.com 69

Gomez v. State of CA/Dept of 
Corrections

Issue: compensable?
Holding: no
Reason:
• psych predominantly caused H's reaction
• not a "direct and natural" consequence of TB

>H's actions not "industrial"
>H's actions not "actual events of employment”
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Grant v. County of Los Angeles
2020 Cal. Wrk. Comp. P.D. LEXIS 113

Facts: 
• QME policy: provide med reports printed 

from the CD
• AA served extensive medical reports on a 

CD
• supplemental issued late
• QME wrote detailed explanation for supp. 

report delay

www.bradfordbarthel.com 71

Grant v. County of Los Angeles

Issue: Can AA get a replacement panel?

Holding: no

Reasons:
• would not accomplish "substantial justice"
• would cause further "delay and expense"
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Grace v. Panino Santa Ynez
2020 Cal. Wrk. Comp. P.D. LEXIS 83

Facts: 
• EE working 25 hrs/wk as of DOI
• previously worked 40 hrs/wk
• took a part-time job to go to schoo
• planned to enter legal field

Award:
• TD based on 40 hour workweek
• no increase of earnings based on min wage increased
• >3 yrs after DOI

www.bradfordbarthel.com 73

Grace v. Panino Santa Ynez

Reasons:
• demonstrated ability/willingness to work 40 hrs.
• no increase 3+ yrs after DOI b/c couldn't 

reasonably anticipated as of DOI
• no consideration for legal field plans:

 hadn't completed associate's as of DOI
 work in the legal field too "speculative" to support 

increased earning capacity.
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